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CHAPTER  I 

Early  Patronage  under  the  Constitution 

The  name  of  DeWitt  Clinton  has  been  associated  for  a 
long  time  with  all  that  is  reprehensible  in  connection  with 
the  introduction  of  the  so-called  spoils  system  into  the 
politics  of  New  York.  Not  only  has  the  extent  to  which  he 
carried  the  policy  of  removal  from  office  been  overestimated 
but  many  other  phases  of  his  plan  of  distributing  the  patron- 
age have  been  the  subject  of  misrepresentation.  Even 
so  eminent  a  scholar  as  Mr.  Henry  Adams  expresses 
the  opinion  that  he  was  hardly  less  responsible  than 
Burr  for  lowering  the  standard  of  New  York  politics 
and  indirectly  that  of  the  nation/  and  in  another  con- 
nection this  distinguished  historian  makes  the  unqualified 
assertion  that  Clinton,  urged  on  by  political  self-interest, 
swept  out  of  office  every  federalist  in  New  York  to  make  room 
for  his  republican  supporters.*  Nor  is  extravagance  of 
statement  the  only  error  into  which  Mr.  Adams  has  fallen. 
He  quite  unjustly  accuses  Clinton  of  giving  undue  prefer- 
ment to  his  own  family  connections  *  and  of  adopting  a 
policy  of  total  exclusion  toward  the  political  adherents  of  his 
rival,  Aaron  Burr,  in  the  distribution  of  both  federal  and 
state  offices.*  Similar  views  have  been  expressed  by  his- 
torians both  before  and  since  Mr.  Adams  wrote,*  and  a 

*  Henry  Adams,  History  of  the  United  States,  i,  112. 

*lHd.,  i,  228,  229.  ^Ibid.,  i,  229.  *7W</.,  i,  230  et  seq, 

^Hammond,  History  of  Political  Parties  in  New  York,  i,  173-180; 

Hildreth,  History  of  the  United  States,  v,  425 ;  Schouler,  History  of  the 

Uniied  States,  ii,  33;  Roosevelt,  New  York,  161,  162,  177;  Alexander^ 
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general  impression  has  gone  abroad  that,  when  Clinton  first 
came  to  wield  his  power  in  New  York,  he  instituted  so  dras- 
tic a  proscription  of  his  political  opponents  and  so  thor- 
oughgoing an  exclusion  of  those  elements  of  his  own  party 
that  were  inimical  to  his  personal  interests  that  his  conduct 
can  find  explanation  only  in  the  belief  that  he  was  moved  by 
an  overmastering  spirit  of  selfishness,  and  that  anything 
like  a  guiding  principle  must  have  been  wholly  foreign  to 
his  thought  and  purpose. 

Unfortimately  for  the  fame  of  Clinton  the  materials  for 
a  complete  study  of  his  policy  in  the  distribution  of  the 
New  York  patronage  have  never  been  carefully  sifted,  al- 
though they  have  not  been  wholly  inaccessible.  The  manu- 
script files  of  the  council  of  appointment,  which  throw  a 
flood  of  light  upon  the  history  of  patronage,  lie  as  yet 
unorganized  and  tmmounted.^  The  manuscript  minutes  of 
the  council  ^  have  been  used  to  some  extent,*  but  nothing 
like  an  exhaustive  study  of  them  has  hitherto  been  made. 
The  public  papers  of  George  Clinton,*  which  have  received 
only  occasional  investigation,  offer  an  invaluable  source  of 
information  upon  every  phase  of  New  York  politics  during 
the  interesting  period  of  his  life ;  while  the  DeWitt  Clinton 
papers,"  the  newspapers  and  pamphlets  of  the  time,  the 
legislative  journals  and  the  numerous  printed  collections  of 
correspondence  and  writings  are  alike  indispensable  aids 
to  a  fair  understanding  of  the  share  which  the  younger 
Clinton  had  in  the  introduction  of  the  system  of  spoils  in 
New  York.  It  is  primarily  upon  these  documents  and 
papers  that  the  present  study  is  based. 

PoliHcal  History  of  New  York,  i,  116-121 ;  Channing,  The  Jeffersonian 
System,  17,  18. 

*New  York  State  Library.  "Office  of  the  Secretary  of  State. 

'Hammond,  History  of  Political  Parties  in  New  York,  passim. 

*  Mounted  and  calendared,  New  York  State  Library. 

*  Mounted  but  not  calendared,  Columbia  University  Library. 
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It  was  not  until  1801,  after  the  federal  government  had 
been  in  operation  twelve  years,  that  DeWitt  Clinton  came 
forward  as  the  chief  factor  in  the  distribution  of  offices  in 
New  York.  It  is  impossible  adequately  to  imderstand  the 
conditions  which  confronted  him  in  that  year  without  a 
thorough  knowledge  of  the  civil-service  policies  which  had 
been  adopted  by  George  Qinton,  governor  of  the  state  from 
its  formation  tmtil  the  year  1795,  and  by  John  Jay  who 
as  his  successor  remained  in  office  down  to  1801.  Every  fea- 
ture of  DeWitt  Qinton's  plan  of  parcelling  out  the  patron- 
age of  the  state  found  some  authority  in  the  practice  which 
had  preceded  him.  His  policy  differed  only  in  the  very 
substantial  increase  which  he  made  in  the  number  of  re- 
movals for  reasons  of  politics.  And  it  will  be  shown  that, 
like  Mr.  Jefferson,  he  justified  his  whole  attitude  with  refer- 
ence to  the  patronage  upon  the  course  of  exclusion  toward 
his  own  party  which  had  been  pursued  by  the  retiring  feder- 
alists. The  spoils  system  in  the  broader  sense  of  the  term 
had  existed  in  New  York  long  before  DeWitt  Clinton  came 
into  power.  For  very  obvious  reasons,  therefore,  it  is 
necessary  to  trace  in  some  detail  the  history  of  patronage  in 
the  state  prior  to  the  victory  which  placed  the  republicans  in 
power  at  the  opening  of  the  nineteenth  century. 

For  reasons  not  altogether  different  it  seems  advisable 
also  to  outline  the  federal  practice  which  had  obtained  dur- 
ing the  administrations  of  Washington  and  John  Adams. 
It  is  true  that  this  has  already  been  made  the  subject  of  care- 
ful research,^  and  that  the  material  for  its  investigation  lies 
very  largely  in  accessible  form  in  the  printed  correspond- 

*Fish.  Civil  Service  and  the  Patronage,  6-28;  Galliard  Hunt,  '*  Office 
Seeking  during  Washington's  and  Adams's  Administrations,"  Ameri- 
can Historical  Review,  i,  270-283;  ii,  241-261 ;  Rhode  Island  Historical 
Society  Publications,  viii,  104-135 ;  American  Historical  Association, 
Reports^  1899,  67-86;  ibid,.  Papers,  314-322. 
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ence  of  the  period.  It  is  hoped,  nevertheless,  that  some  new 
light  can  be  thrown  upon  the  policies  of  the  early  federal 
administrations,  particularly  in  regard  to  the  distribution  of 
patronage  in  New  York.  But  the  study  of  the  federal  prac- 
tice in  conjunction  with  that  which  prevailed  in  the  states 
is  more  especially  required  by  reason  of  the  fact  that  the 
policies  adopted  by  the  national  and  local  governments  ex- 
erted a  strong  influence  each  upon  the  other.  Certain  it 
is  that  there  is  a  marked  similarity  of  development  between 
them;  and  there  are  very  good  reasons  why  this  similarity 
should  have  existed.  In  the  first  place,  the  state  govern- 
ments still  retained,  in  the  estimation  of  the  statesmen  of 
the  day,  an  importance  by  no  means  overshadowed  by  that 
of  the  federal  government.  The  frequency  of  resignations 
from  federal  offices  to  accept  appointments  in  the  states  is 
a  sufficiently  worthy  record  of  the  opinion  that  was  enter- 
tained as  to  the  parity  of  importance  between  the  parts  of 
the  new  governmental  system.  The  general  government 
was  far  from  refusing  to  profit  by  the  experience  of  the 
states,  and  the  state  governments  in  turn  watched  with 
jealous  interest  every  detail  of  the  affairs  of  the  nation. 
Moreover,  it  must  be  remembered  that  in  spite  of  the  tremend- 
ous distances  and  the  difficulties  that  attended  upon  travel, 
the  personal  ties  between  the  great  statesmen  of  the  republic 
were  perhaps  far  stronger  than  they  have  ever  been  since. 
The  whole  population  of  the  country,  confined  largely  to  the 
eastern  shore  of  the  continent,  was  very  small ;  the  number 
of  political  people  was  much  smaller;  and  the  real  leaders, 
even  including  those  of  strictly  local  fame,  were  compara- 
tively few.  They  were  all  more  or  less  acquainted  with 
one  another,  and  the  exchange  of  ideas  in  the  long  personal 
letters  which  passed  between  them  served  to  develop  a  cer- 
tain unity  of  opinion  upon  questions  of  public  interest  and 
to  set  in  motion  uniform  influences  that  were  the  begin- 
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nings  of  a  genuine  spirit  of  nationality.  In  the  questions 
which  arose  over  the  distribution  of  patronage  this  inter- 
change of  ideas  must  have  exerted  its  influence,  and  it  is 
impossible  to  believe  Aat  the  republican  leaders,  both  na- 
tional and  local  into  whose  hands  the  power  of  the  patron- 
age fell  by  the  turn  of  events  in  1800,  were  not  fully  ac- 
quainted with  the  policies  which  had  been  pursued  by  those 
who  had  preceded  them  in  the  administration  of  the  gov- 
ernment. 

The  plan  of  the  present  study,  therefore,  is  to  examine 
carefully  the  whole  development  of  the  civil  service  both  in 
the  national  government  and  in  New  York  from  the  time  of 
the  establishment  of  the  federal  constitution  down  to  the 
year  1801,  which  marked  the  first  change  of  political  parties 
in  the  nation.  The  policies  of  the  national  government  will 
be  shown  to  have  a  more  or  less  definite  connection  with 
those  which  were  pursued  in  the  state,  and  the  former  will 
be  viewed  with  especial  reference  to  the  appointment  of 
federal  officers  in  New  York.  Not  only  will  this  plan  of 
presentation  serve  to  show  the  extent  of  DeWitt  Clinton's 
departure  from  precedents  which  had  been  established  but  it 
will  afford  the  opportunity  for  a  systematic  development  of 
the  history  of  the  early  patronage  in  New  York  in  its 
vital  relation  to  the  larger  questions  of  politics. 

When  in  1789  Washingfton  was  by  the  unanimous  choice 
of  the  nation  called  from  his  retirement  to  become  the  first 
president,  almost  the  leading  of  the  difficult  problems  which 
confronted  him  was  that  of  appointing  "by  and  with  the 
advice  and  consent  of  the  senate  "  the  executive  officials  for 
which  the  constitution  and  supplemental  legislation  had  pro- 
vided. The  adoption  of  the  constitution  had  not  been  ef- 
fected without  engendering  much  bitterness;  and  the  mere 
fact  of  its  adoption  did  not  by  any  means  lift  it  above  the 
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plane  of  the  experimental.  The  great  body  of  Washing- 
ton's letters  written  at  this  time  show  that  he  fully  realized 
the  importance  which  his  distribution  of  the  patronage 
would  play  in  allaying  the  factious  spirit  of  opposition 
which  had  arisen.  Writing  to  Samuel  Vaughan  in  March, 
1789,  he  said: 

I  'have  no  conception  of  a  more  delicate  task  than  that  which 
is  imposed  by  the  constitution  on  the  executive.  It  is  the  na- 
ture of  republicans,  who  are  nearly  in  a  state  of  equality,  to  be 
extremely  jealous  as  to  the  disposal  of  all  honorary  and  lucra- 
tive appointments.  Perfectly  convinced  I  am,  that,  if  injudi- 
cious or  unpopuilar  measures  should  be  taken  by  the  executive 
under  .the  new  goveitiment,  with  r^^rd  to  appointments,  the 
government  itself  would  be  in  the  utmost  danger  of  being  sub- 
verted by  those  measures.  So  necessary  is  it  at  this  crisis  to 
conciliate  the  good  will  of  the  people,  and  so  impossible  it  is, 
in  my  judgment,  to  build  the  edifice  of  public  happiness  but 
upon  their  affections.^ 

Indeed  he  avowed  as  one  of  his  chief  motives  in  giving 
up  his  cherished  retirement  from  public  life  the  "  desire  to 
reconcile  contending  parties  "  *  so  far  as  in  him  lay.  Aside 
from  these  difficulties,  however,  Washington  was  peculiarly 
unembarrassed  in  the  matter  of  his  appointments  to  office. 
From  many  of  the  trials  which  faced  most  of  his  successors 
in  office  he  was  free.  The  problem  of  removals  did  not 
exist,  for  all  of  the  offices  were  creations  of  the  new  con- 
stitution which  had  illegally,  perhaps,  but  none  the  less  ef- 
fectually, abrogated  the  Articles  of  Confederation  and  in 
consequence  every  office  held  under  that  government.  There 
were  no  election  debts  to  pay,  for  he  was  under  obligations 
to  no  party  or  faction.* 

*  Washington,  WriHnzs  (Ford  cd.),  xi,  368,  note.  ^  Ibid,,  366. 

•January   i,    1789,  Washington   wrote  to  Samuel   Hanson:   **If  I 
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In  fact  no  political  parties  existed.  It  is  true  that  on 
the  question  of  the  adoption  of  the  constitution  the  country 
had  divided  so  evenly  that  for  many  months  its  fate 
had  hung  in  the  balance.  But  the  ultimate  success  with 
which  it  had  emerged  from  uncertainty  at  the  hands  of  at 
least  ten  of  the  state  conventions  had  of  itself  destroyed  the 
only  issue  upon  which  the  country  had  been  divided.  It  was 
only  when  the  newly  formed  government  had  developed 
certain  well-defined  foreign  and  domestic  policies  that  issues 
were  raised  upon  which  political  parties  could  formulate 
their  creeds.  That  these  parties  corresponded  in  personnel 
roughly  to  the  adoptionists  and  anti-adoptionists  of  1788 
is  not  here  germane. 

A  narrower  man  than  Washington  or  a  man  with  less 
intelligent  appreciation  of  the  great  need  for  universal  co- 
operation in  launching  the  government  would  undoubtedly 
have  justified  to  himself  the  confinement  of  his  appoint- 
ments to  those  who  had  fought  for  the  establishment  of  the 
constitution,  on  the  ground  that  the  new  system  demanded 
for  its  successful  management  only  those  who  had  shown 
a  strong  belief  in  its  possibilities.  But  he  was  sane  enough 
to  realize  that  not  every  man  in  the  minority  had  been 
guilty  either  of  sinister  motives  or  of  a  lack  of  intelligence. 
In  May,  1789,  he  wrote: 

I  find  that  the  good  and  respectable  characters  from  every 
quarter  are  determined  to  give  it  [the  constitution]  their  coun- 
teiMuice  and  support,  notwithstanding  some  of  them  appre- 
hended, that  evils  might  arise  from  particular  parts  of  it. 

shotild  once  more  be  led  into  the  walks  of  public  life,  it  is  my  fixed 
determination  to  enter  there,  not  only  unfettered  by  promises,  but  even 
unchargeable  with  creating  or  feeding  the  expectation  of  any  man  liv- 
ing'ior  my  assistance  to  office;"  Washington,  Writings  (Forded.), 
xi,  349,  note. 
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Those,  who  opposed  the  constitution  before  its  adoption  from 
principle  were  pretty  generally  convinced  of  the  necessity  of 
a  change  in  our  former  confedera.tion ;  but  its  being  accepted 
by  so  large  a  part  of  the  community,  the  harmony  which  pre- 
vails in  *he  legislature,  and  the  prospect  of  having  those  appre- 
hensions done  away  by  some  alteration,  have  induced  them 
to  say  with  you,  that  "  it  is  the  duty  of  every  good  citizen  to 
rejoice  in  every  measure  calculated  to  carry  it  into  operation, 
agreeably  to  the  principles  on  whidi  it  was  adopted."  * 

And  there  is  no  evidence  in  the  many  letters  written  at 
this  time  touching  upon  his  policy  with  regard  to  appoint- 
ments that  Washington  permitted  himself  to  be  influenced 
to  any  extent  by  the  attitude  which  candidates  had  as- 
sumed upon  the  question  of  adoption.  In  the  case  of 
Rhode  Island  there  is  a  slight  possibility  that  he  may 
have  been  urged  to  some  discrimination  by  reason  of  the 
sustained  violence  of  the  opposition.  He  may  have  felt  that 
the  security  of  new  establishment  in  this  state,  which  had  re- 
mained out  of  the  Union  under  the  constitution  for  so  many 
months,  demanded  less  liberality  toward  the  political  views 
of  candidates.  Certain  it  is  that  many  of  the  applicants  for 
office  who  wrote  to  him  from  Rhode  Island  offered  in  sup- 
port of  their  claims  that  they  had  favored  the  adoption  of 
the  constitution.*  Of  the  eighteen  nominees  to  the  federal 
ofikes  in  Rhode  Island  whose  names  Washington  submitted 
to  the  Senate  •  in  June,  1790,  however,  only  four  had  been 
members  of  the  ratifying  convention  in  that  state.  Three 
of  these  had  voted  for  adoption,*  while  one  of  them,  Job 

'Washington,  WriHngs  (Sparks  ed.),  x,  7. 

'Gaillard  Hunt,  *' Office-Seeking  during  Washington's  Administra- 
tion," Af9ttrican  Historical  Review,  i,  274,  278-9;  Rhode  Island  His- 
torical Society  Publications,  viii,  107-109,  129-135. 

^Executive  Journal  of  the  Senate,  i,  51,  53,  54» 

^Ibid,,  i,  51,  S3.    William  Barton,  appointed  surveyor  of  the  port  of 


19]  EARLY  PATRONAGE  UNDER  THE  CONSTITUTION     19 

Comstock,  had  been  a  leader  of  the  opposition.*  Theodofe 
Foster,  appointed  to  the  naval  office  at  Providence  which 
he  had  held  under  the  state  government,  appears  to  have 
been  something  of  a  trimmer  between  the  factions.^  He 
resigned  his  appointment  immediately  to  take  a  seat  in  the 
United  States  senate,  and  Ebenezer  Thompson,  formerly 
collector  of  the  port  and  an  avowed  oppositionist,*  was  ap- 
pointed to  the  vacancy.*  Two  others  whom  Wasfhington 
nominated  for  office  in  Rhode  Island  had  at  least  opposed 
the  constitution  at  one  stage  in  the  history  of  its  adoption.* 
And  it  may  be  added  that  in  some  instances  those  who  were 
appointed  to  office  do  not  appear  to  have  presented  nearly 
as  strong  claims  of  service  in  behalf  of  the  constitution  as 
other  rejected  applicants  for  the  same  office.*  In  the  light 
of  these  facts  Washington's  attitude  toward  the  opponents 
of  the  constitution  in  Rhode  Island  falls  far  short  of  a  total 
exclusion.  Indeed  the  strongest  evidence  that  he  made  any 
discrimination  against  them  is  the  fact  that  apparently  in 
this  state  only  was  the  subject  of  politics  brought  forward 
in  the  applications  for  office ;  ^  and  this  at  best  is  an  un- 

Providence,  Henry  Marchant,  appointed  judge  of  the  district  of  Rhode 
Island,  and  George  Stillman,  appointed  surveyor  of  the  port  of  Paw- 
tucket.  For  their  votes  on  the  constitution  see  Staples,  Rhode  Island 
in  the  Continental  Congress,  672,  673. 

*  Journal  of  Proceedings  of  the  Convention,  printed  in  Staples,  op.  cit,, 
640-673. 

*  Rhode  Island  Historical  Society  Publications,  viii,  134,  135. 
^Ibid,,  135.  ^Executive  Journal  of  the  Senate,  i,  53. 
^Thomas  Arnold,  surveyor  of  £a9t  Greenwich  and  Daniel  E.  Updike, 

surveyor  of  North  Kingstown;  Staples,  op,  cit,,  591,  594. 

•For  example  William  Ellery,  who  took  no  very  active  part  in  the 
struggle  for  adoption,  was  appointed  collector  of  the  port  of  Newport 
(Executive  Journal,  i,  51),  an  office  sought  by  John  Collins,  who  as 
governor  of  the  state  had  cast  the  deciding  vote  for  the  adopting  con- 
vention {American  Historical  Review,  i,  379,  280). 

'Ibid.,  i,  278,  279. 
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certain  indication  of  the  extent  to  which  such  claims  were 
considered. 

It  is  true  also  that  Washington  appointed  to  office  many 
who  had  distinguished  themselves  by  service  in  the  Revo- 
lution and  that  this  fact  was  urged  in  support  of  their  ap- 
peals for  consideration.^  There  is  little  evidence,  however, 
that  Washington  ever  considered  such  claims  as  outbalanc- 
ing superior  merit.  He  indeed  frankly  admitted  that  "  the 
comparative  claims  from  the  former  merits  and  suffer- 
ings in  service  of  the  different  candidates  "  constituted  an 
essential  consideration,  but  he  was  careful  to  place  "  fitness 
of  character  "  first. ^  To  a  widow  whose  husband  had  lost 
his  life  in  the  war,  Washington  wrote  that  he  could  not 
consult  his  private  inclinations  in  the  matter  of  ap- 
pointments and  that  he  would  nominate  only  such  as 
"  shall  be  best  qualified  to  discharge  the  functions  of  the  de- 
partments to  which  they  shall  be  appointed."  *  It  is  not  un- 
reasonable to  assume,  moreover,  that  Washingfton  had  in 
many  cases  some  personal  knowledge  of  the  fitness  of  the 
appointees  who  had  been  in  the  military  service  of  their 
country  during  the  period  of  the  Revolution.*  At  most 
there  is  a  wide  gulf  stretching  between  rewards  for  service 
upon  the  field  of  battle,  rendered  for  the  common  interest 
of  all,  and  rewards  for  service  rendered  in  the  interest  of 

^Gaillard  Hunt,  **  Office-Seeking  during  Washington's  Administra- 
tion," American  Historical  Review y  i,  276. 

*  Washington,  Writings  (Ford  ed.),  xi,  367,  note. 

•May  21,  1789,  ibid,,  xi,  394- 

♦As  in  the  case  of  Benjamin  Fishbourn  whom  the  Senate  declined  to 
confirm  as  naval  officer  of  the  port  of  Savannah.  In  a  message  con- 
taining a  mild  reproof  of  this  action  Washington  gave  among  other 
reasons  for  the  nomination  that  while  Fishbourn  was  *  *  an  officer,  in 
active  service  and  chiefly  under  my  own  eye,  his  conduct  appeared  to 
me  irreproachable;  "  Executive  Journal  of  the  Senate ,  i,  16.  This  is 
perhaps  the  only  case  of  senatorial  rejection  of  a  nomination  made  by 
Washington;    Irving,  Life  of  Washington ^  v,  22-24. 
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a  particular  political  party,  Surdy  in  the  former  there  is 
traceable  no  element  of  the  spoils  system  as  that  term  is 
applied  in  the  later  development  of  the  history  of  the 
patronage.^ 

On  the  whole  it  seems  reasonably  well  sustained  that 
Washington  adhered  very  closely  to  a  rigid  policy  in  the 
matter  of  appointments — a  policy  which  he  laid  down  for 
his  guidance  even  before  entering  oflSce.  The  elements  of 
that  policy  were :  ( i )  a  refusal  to  make  any  promises  pre- 
vious to  nomination;  *  (2)  an  effort  to  gather  information 
concerning  candidates  from  all  possible  sources;*  (3)  a 
judgment  as  between  candidates  based  primarily  on  the 
greatest  fitness  for  the  office  to  be  filled,  special  considera- 
tion being  given  to  those  who  had  filled  analogous  offices 
under  the  state  governments;  *  (4)  the  distribution  of  ap- 
pointments with  fair  proportion  among  the  several  states/ 
(S)  the  determination  not  to  lay  himself  open  to  the  charge 
of  nepotism,  nor  to  consider  friendship  alone  as  sufficient 
basis  for  public  preferment.*  It  is  not  to  be  gainsaid 
that  these  elements  constitute  the  broadest  possible  platform 
that  is  compatible  with  a  conscientious  desire  to  distribute 
the  patronage  with  punctilious  regard  for  the  principle  of 
impartiality;  nor  is  it  to  be  doubted  that  Washington  was 
scrupulously  honest  in  his  effort  to  make  them  something 
more  than  a  vision  and  a  theory  of  words.     And  his  suc- 

^For  a  contrary  view,  see  American  Historical  Review,  i,  262. 

*  Washington,  WriHngs  (Ford  ed.),  xi,  349,  note;  366, 367, 368,  note; 
xii,  17. 

*Ibid,,  xi,  350,  note;  395;  Adams,  WarkSj  ix,  561;  Rowland,  Life  and 
Correspondence  of  Charles  Carroll,  ii,  204;  Jay,  Correspondence  and 
Public  Papers,  iv,  197,  198. 

♦Washington,  Writings  (Ford  ed.).  xi,  350,  note;  389>594>  395»  note; 
420. 

'Washington,  Writings  (Ford  ed.),  xi,  367,  note. 

*Md.,  xi,  367,  note;  395,  note. 
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cess  justified  the  effort.  But  even  with  the  favorable  con- 
ditions under  which  he  inaugurated  the  civil  service  policy 
of  the  United  States,  and  upon  the  very  threshold  of  his 
administration  he  wrote: 

That  part  of  the  President's  duty  which  obliges  him  to  nomin- 
ate persons  for  office  is  the  most  deKcate,  and  in  many  in- 
stances will  be,  to  me,  the  most  unpleasing;  for  it  may  fre- 
quently happen  that  there  will  be  several  applicants  for  the 
same  office,  whose  merits  and  pretensions  are  so  nearly  equal, 
that  it  will  require  the  aid  of  supernatural  intuition  to  fix 
upon  d»  right.  I  shall,  however,  in  all  events,  have  the 
consolation  of  knowing  that  I  entered  upon  my  office  uncon- 
fined  by  any  engagements,  and  uninfluenced  by  any  ties ;  and 
that  no  means  in  my  power  will  be  left  untried  to  find  out, 
and  nominate  those  characters  who  will  discharge  the  duties 
of  their  respective  offices  to  the  best  interests  and  highest 
credit  of  the  American  Union.^ 

Whether  Washington  would  have  been  able  to  stand  so 
rigidly  upon  a  platform  of  "  fitness  for  office  "  had  political 
conditions  been  other  than  they  were  is,  to  say  the  least, 
questionable.  In  the  light  of  subsequent  developments  it 
is  interesting  to  note  that  very  early  in  his  administration 
he  came  to  realize  that  it  would  be  expedient  in  some  in- 
stances to  find  berths  for  certain  men  whether  an  office 
sought  them  unmistakably  or  not.  Writing  to  Madison  in 
August,  1789,  he  asks: 

WouW  it  do  now  that  Mr.  Bartow  has  declined  the  Judge's 
Seat  (Western  Territory)  to  nominate  Col.  Carrington  for 
that  office? — If  not,  can  you  think  of  any  other  that  would 
suit  him,  of  new  creation ;  by  this  I  mean,  which  has  not  an 

'To  Joseph  Jones,  May  14,  1789,  Washington,  Writings  (Ford  ed.), 
xi,  394,  note.  See  also  letter  to  John  Armstrong,  February  6,  1791, 
ibid.,  xii,  17. 
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actual  occupant,  or  some  one  who,  from  similarity  of  Oflice, 

may  have  better  pretensions  to  it 

What  can  I  do  with  A[rthur]  L[ee]  ?  He  has  applied  to 
be  nominated  one  of  (the  Assodate  Judges,  but  I  cannot  bring 
my  mind  <to  adopt  the  request.  The  opinion  entertained  of 
him  by  those  with  whom  I  am  most  conversant,  is  unpropi- 
tious,  and  yet  few  men  have  received  more  marks  of  public 
favor  and  ccmfidence  than  he  has.  These  contradictions  are 
embarrassing.^ 

It  was  only  a  few  years  after  Washington  became  presi- 
dent that  political  parties  began  to  emerge  from  the  grow- 
ing conflict  of  opinions  and  to  assume  certain  well-defined 
views  upon  the  policies  of  the  administration.  The  -chiefs 
of  these  parties  were  members  of  his  cabinet,  and  he  was  in 
consequence  subjected  to  the  embarrassment  of  political 
factions  among  his  own  chosen  advisers.  Dissensions  and 
estrangements  upon  matters  of  politics  soon  became  the  or- 
der of  the  day,  and  the  republican  press  of  the  country  in 
the  hands  of  such  men  as  Freneau,  Bache,  Duane  and  Cal- 
lendar  sought  to  pillory  the  president  with  virulent  criti- 
cism. There  is  little  wonder  that  Washington  came  to  re- 
gard political  orthodoxy  so  far  as  the  policies  of  the  ad- 
ministration were  concerned  as  a  necessary  qualification  for 
office-holding.  That  he  did  so  regard  it,  at  least  in  the  case 
of  important  offices,  we  have  his  own  words  in  evidence. 
"  I  should  consider  it  an  act  of  governmental  suicide,"  he 
wrote  to  Edward  Carrington  in  1795,  "  to  bring  a  man  into 
so  high  a  office  [Secretary  of  State],  who  was  unfriendly 
to  the  constitution  and  laws,  which  are  to  be  his  guide."  * 
And  again,  to  Timothy  Pickering,  in  regard  to  filling  the 
office  of  Attorney  General,  "  I  shall  not,  whilst  I  have  the 

^Washington,  Writings  (Ford  cd.),  xi,  420,  421. 
•Washington,  WHHngs  (Ford  cd.),  xiii,  115. 
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honor  to  administer  the  government,  bring  a  man  into  any 
office  of  consequence  knowingly,  whose  political  tenets  are 
adverse  to  the  measures,  which  the  general  government  are 
pursuing/*  ^  If  Washington  intended  this  literally,  it  might 
well  be  argued  that  there  is  no  very  great  step  between  an 
"  office  of  consequence  *'  and  an  office  of  inconsequence.  At 
any  rate  there  is  certainly  some  indication  that  before  the 
close  of  his  executive  service,  Washington  came  to  believe 
that  the  political  attitude  of  a  candidate  could  not  be 
wholly  ignored. 

It  has  been  said  that  the  influence  of  Hamilton  was  ex- 
erted with  the  president  to  secure  the  appointment  in  New 
York  of  those  who  were  friendly  to  the  constitution,*  and 
that  the  object  of  this  discrimination  was  to  weaken  the 
power  of  George  Clinton,  the  leader  of  the  party  of  the  oppo- 
sition in  that  state.  An  examination  of  the  complete  list 
of  Washington's  early  New  York  appointments,  however, 
indicates  little  if  any  Hamiltonian  influence.  It  is  true  that 
the  federal  judge  and  the  attorney  nominated  for  the  dis- 
trict of  New  York '  had  favored  the  adoption  of  the  con- 
stitution.* But  if  we  may  judge  by  the  previous  history 
of  his  other  appointees  in  New  York,  Washington  was  far 
more  influenced  by  their  military  services,  his  knowledge 
of  them  from  a  personal  acquaintance  with  them,  or  by 
the  fact  that  they  had  held  analogous  offices  under  the 
state  government.  William  S.  Smith,  appointed  marshal 
of  the  district,"  had  been  one  of  his  aides  •  as  well  as  hav- 

'  Washington,  Writings  (Ford  ed.),  xiii,  107. 

'Hammond,  History  of  Political  Parties  in  New  York,  i,  31;  Fish, 
Civil  Service  and  the  Patronage,  15;  Roosevelt,  New  York,  160;  Alex- 
ander, Political  History  of  New  York,  i,  44. 

*  Executive  Journal  of  the  Senate,  i,  32. 

♦Elliot,  Debates,  ii,  412.  ^ Executive  Journal,  i,  32. 

•Washington,  Writings  (Ford  ed.),  xiv,  433. 
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ing  been  previously  singled  out  by  him  for  favor.*  To 
Benjamin  Walker,  another  aide,^  fell  the  naval  office  of  New 
York.'  Walker  was  personally  on  intimate  terms  with 
Washington,*  and  some  time  before  had  been  private  secre- 
tary to  Governor  Clinton."  Of  the  five  other  officers  of 
the  customs,  three  had  held  the  same  office  under  the  state,* 
and  one  of  these,  John  Lamb,  as  chairman  of  the  society  of 
opposition  in  New  York,  had  been  pre-eminently  active  in 
exerting  his  influence  against  the  constitution.^  John  C.  Ten 
Broeck,  who  was  assigned  to  the  office  of  surveyor  of  cus- 
toms •  at  Hudson,  a  newly  created  port  of  entry,*  had  dis- 
tinguished himself  to  a  degree  in  the  campaigns  of  Valley 
Forge  and  Yorktown.**  While  it  is  impossible  to  ascertain 
the  attitude  of  most  of  these  appointees  upon  the  great  ques- 
tion before  the  nation  in  1788,  it  is  a  reasonable  assumption 
at  least  that  Washington  in  selecting  them  was  glided  by 
the  same  broad  principles  that  directed  his  general  policy. 
Whatever  influence  Hamilton  may  have  had  with  him,  an 
examination  of  the  complete  list  of  those  appointed  does  not 
reveal  a  preponderance  of  names  prominent  in  the  agitation 
for  the  adoption  of  the  constitution;  while  the  study  of 
their  lives  seems  to  indicate  that  Washington  was  influ- 
enced by  considerations  quite  apart  from  politics. 
The  strength  of  Hamilton's  influence  in  New  York  lay 

'Washington,  Writing  (Ford  cd.),  x,  246,  note. 
*Ibid,,  xiv,  433.  *  Executive  Journal,  i,  10. 

*  Washington,  WritingSj  (Ford  ed.),  x,  321,  424. 
^Bagg,  Pioneers  of  Utica,  67. 

^Executive  Journal,  i,  10.  John  Lamb,  appointed  collector  of  New 
York,  1784;  John  Lasher,  surveyor  of  customs,  1784;  John  Gelston,  col- 
lector of  Sag  Harbor,  1784;  MS.  Minutes  of  the  Council  of  Appoint- 
ment, i,  288,  298. 

^  Leake,  Memoir  of  the  Times  of  John  Lamb,  306. 

*  Executive  Journal,  i,  10.  'Miller,  Sketches  of  Hudson,  34. 
'•Runk,  Ten  Broeck  Genealogy,  131. 
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in  New  York  City/  and  over  against  it  stood  that  of  George 
Clinton  in  the  state.  Previous  to  1789  Clinton  had  stood 
for  the  office  of  governor  at  each  of  the  four  successive  elec- 
tions since  the  adoption  of  the  state  constitution  in  1777. 
On  each  occasion  he  had  been  chosen  without  much  oppo- 
sition.* With  a  military  record  of  no  mean  pretensions, 
and  a  reputation  for  ability,  simplicity,  and  sincere  devo- 
tion to  the  public  welfare  of  the  state  over  which  he  pre- 
sided as  chief  magistrate,  he  enjoyed  the  confidence  of  a 
political  constituency  that  could  not  be  easily  diverted  from 
him. 

No  small  part  of  Clinton's  influence  in  the  state  had  of 
necessity  originated  in  the  large  patronage  which  had  been 
subject  to  his  disposal  during  his  long  administration  as 
governor.  In  order  fully  to  understand  what  use  he  had 
made  of  this  factor  in  his  political  upbuilding  it  is  necessary 
to  examine  briefly  the  system  by  which  offices  were  distri- 
buted in  New  York  under  the  first  constitution. 

Prompted  by  the  inherited  distrust  of  the  colonial  gov- 
ernor, the  convention  which  framed  and  promulgated  that 
constitution '  had  sought  to  prevent  any  abuse  of  the  power 
in  the  hands  of  the  governor  by  providing  for  two  councils 
to  hold  him  in  check — the  one  in  the  matter  of  his  veto,  the 
other  in  that  of  his  appointments.  The  theory  of  a  council 
to  control  and  diminish  the  power  of  the  single  executive  was 
a  favorite  one  with  the  constitution  makers  of  the  early 
period.  It  found  ardent  advocates  in  the  federal  conven- 
tion of  1787.*     Hamilton  had  opposed  such  a  council  and 

*  In  the  election  of  delegates  to  the  Poughkcepsie  convention  George 
Clinton  received  only  134  votes  as  compared  with  2735  which  went  to 
John  Jay;  Munsell,  Annals  of  Albany  ^  i,  330;  Leake,  op.  ctL,  332. 

« Civil  List,  Sute  of  New  York,  1888,  166. 

•The  constitution  was  chiefly  the  work  of  John  Jay;  Lincoln,  Consti- 
tutional History  of  New  York,  i,  495  et  seq. 

^Madison  Papers,  iii,  1522.  1523. 
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in  the  Federalist  papers  had  cited  the  construction  of  the 
New  York  executive  with  disapproval/  The  exact  word- 
ing of  Article  XXIII  of  the  constitution  which  established 
the  council  of  appointment  was  as  follows  : 

That  all  officers,  other  than  those  who,  by  this  Constitution,  are 
directed  to  be  otherwise  appointed,  shall  be  appointed  in  iStae 
manner  following,  to  wit:  The  assembly  shall,  once  in  every 
year,  openly  nominate  and  appoint  one  of  the  senators  from 
each  gjeat  district,  which  senators  shall  form  a  council  for 
the  appointment  of  the  said  officers,  of  which  the  governor  for 
the  time  being,  or  the  lieutenant-governor,  or  the  president  of 
the  senate,  when  they  shall  respectively  administer  the  gov- 
ernment, shall  be  president  and  have  a  casting  voice,  but  no 
other  vote ;  and,  with  the  advise  and  consent  of  the  said  coun- 
cil, shall  appoint  all  of  4)he  said  officers ;  and  that  a  majority 
of  the  said  council  be  a  quorum ;  and  further,  the  said  senators 
shall  not  be  digible  to  the  said  council  for  two  years  suc- 
cessively.* 

It  was  clearly  the  intention  of  the  framers  of  this  article 
to  create  a  council  representing  the  different  sections  of 
the  state,  whose  brief  tenure  of  one  year  would  deny  to  its 
members  the  possibility  of  building  up  a  machine  of  per- 
sonal influence.  The  powers  of  the  governor,  the  only 
standing  member,  would  be  effectually  controlled,  and  the 
patronage  of  the  state  lifted  out  of  the  hands  of  a  single 
man  and  placed  upon  a  platform  of  equity,  justice  and  wis- 
dom. What  they  really  accomplished  was  quite  another 
thing.  They  failed  to  take  into  consideration  two  impor- 
tant possibilities — ^that  of  a  governor  and  his  council  being 
at  loggerheads,  and  the  development  of  political  parties. 
In  the  case  of  the  former  the  language  of  the  article  was 

^Federaltst  (Ford  cd.),  472,  513,  514. 
"Poorc,  Charters  and  ConstituHans,  ii,  1336. 
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not  explicit  as  to  the  governor's  exclusive  power  of  nomin- 
ation. In  the  case  of  the  latter  the  system  offered  a  splen- 
did opportunity  for  the  creation  by  the  legislature  of  a 
more  or  less  responsible  executive. 

During  the  periods  of  the  revolution  and  subsequent  con- 
federation this  method  of  distributing  patronage  in  New 
York  was  followed  without  giving  rise  to  any  serious  con- 
flict of  authorities.  Governor  Clinton  easily  dominated  the 
successive  councils  of  appointment.  He  was  tactful,  able, 
forceful.  He  had  no  great  family  influence  behind  him, 
but  he  enjoyed  a  keen  quality  of  leadership  and  possessed 
the  ability  to  inspire  and  hold  the  confidence  of  his  constit- 
uents. There  were  no  organized  parties ;  there  were  no  elec- 
tion debts  to  liquidate,  for  his  re-election  as  governor  was 
almost  undisputed  after  1777/  There  is  every  reason  to 
believe,  judging  from  the  general  character  of  the  man  and 
from  the  fact  that  no  conspicuous  complaints  were  made 
against  him,  that  Governor  Clinton,  while  perhaps  not  un- 
mindful of  the  necessity  for  strengthening  himself  politically, 
was  nevertheless  careful  in  seeking  information,^  in  appoint- 
ing only  fit  characters,  and  in  making  removals  with  dis- 
cretion.* It  is  true  that  in  1785  Philip  Schuyler  urged  upon 
Jay  the  necessity  of  his  becoming  a  candidate  for  governor 
in  opposition  to  Clinton,  observing  that 

the  person,  at  present  in  the  chair  of  Government,  so  evidently 
strives  to  maintain  his  popularity  at  the  expense  of  good  Gov- 
ernment, that  it  has  given  real  concern  to  many,  as  well  as  to 

>  Civil  List,  State  of  New  York,  1888,  166. 

'As  in  the  case  of  appointment  in  Tryon  county,  1778;  George  Clin- 
ton, Public  Papers  (printed),  ii,  621,  746-748.  The  Clinton  papers  else- 
where cited  are  the  unpublished  manuscript  volumes. 

•  **  You  may  rest  assured,  Sir,  that  I  will  remove  no  Man  from  Office 
without  a  Hearing,  as  to  do  it  is  inconsistent  with  the  Idea  I  entertain 
of  Public  Justice."    Uid.,  ii,  552. 
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mysdf. .  .  Not  only  the  lowest  but  the  most  unworthy  characters 
are  countenanced  by  him  and  through  his  influence  placed  in 
offices  of  trust.  Great  part  of  the  magistracy  of  this  and  the 
adjacent  Western  and  Northern  Counties  are  wretches  that 
would  disgrace  the  most  despicable  of  all  governments, — these 
serve  his  turn ;  and  he  abets  a  faction  (privately  as  he  thinks, 
but  sufficiently  notorious  to  those  who  have  taken  pains  to  be 
informed)  which  wishes  to  destroy  both  pubdic  and  private 
Credit,  and  whose  sole  aim  is  to  rise  into  importance  on  the 
ruin  of  others.* 

It  must  be  borne  in  mind,  however,  that  Qinton  had 
twice  triumphed  over  Schuyler  in  the  election  of  governor,* 
and  that  the  latter  still  cherished  the  hope  of  ousting  this 
man  whose  family  and  connections  did  "  not  entitle  him  to 
so  disting^shed  a  predominance."  '  At  any  rate  there  is  a 
characteristic  ring  of  fairness  and  an  element  of  just  rebuke 
in  Jay's  refusal  to  stand.     In  reply  he  wrote : 

If  the  circumstances  of  the  State  were  pressing,  if  real 
disgust  and  discontent  had  spread  through  the  country,  if 
a  change  had  in  the  general  opinion  become  not  only  advis- 
able but  necessary,  and  the  good  ex|>ected  from  that  change 
dq)ettded  on  me,  then  my  present  objections  would  immedi- 
ately yieW  to  the  consideration  that  a  good  citizen  ought  cheer- 
fully to  t^e  any  station  which,  on  such  occasions,  his  country 
may  think  proper  to  assign  him.  ...  * 

In  the  federalist  papers  Hamilton  also  condemned  in  no 
uncertain  terms  the  character  of  Clinton's  appointments.* 
But  Hamilton  was  scarcely  a  fair  critic.  The  one  over- 
mastering desire  of  his  heart  at  that  time  was  to  see  the 

'John  Jay,  Correspondence  and  Public  Papers,  iii,  151. 
'/&m/.,  i,  141-144;  Civil  List,  New  York  State,  1886,  166. 
'John  Jay,  op.  cit,,  i,  147.  *Ibid,,  iii,  I5S»  156. 

^  The  Federalist  (Ford  ed.),  472,  SM- 
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constitution  become  a  thing  of  reality,  and  the  fact  that 
George  Clinton  stood  as  a  powerful  menace  to  the  realiza- 
tion of  his  hopes  could  not  have  failed  to  color  his  opinion. 
In  the  struggle  which  arose  over  the  adoption  of  the 
federal  constitution  George  Clinton  became  the  leader  of 
the  vigorous  opposition  which  developed  in  New  York. 
There  is  little  reason  to  believe  that,  in  wielding  the  strong 
arm  of  his  influence  and  prestige  against  adoption,  he  acted 
otherwise  than  from  a  sincere  conviction  that  the  proposed 
form  of  government  would  be  a  menace  to  the  safety  and 
welfare  of  the  country.^  Only  a  casual  reading  of  his  re- 
marks upon  the  floor  of  the  convention  serves  to  reveal  the 
intense  earnestness  of  the  man,  whatever  may  be  thought  of 
the  sophistry  of  his  political  science.*  Chancellor  Kent, 
who  as  a  young  man  of  twenty-five  living  in  Poughkeepsie 
was  in  constant  attendance  upon  the  sessions  of  the  con- 
vention, writes  of  him : 

Though  I  felt  strong  prejudices  against  Governor  Qinton,  as 
the  leader  of  the  Anti-Federal  party,  yet  during  the  course 
of  that  Convention,  I  became  very  favorably  struck  with  the 
dignity  with  which  he  presided,  and  with  his  unassuming  and 
modest  pretensions  as  a  speaker.  It  is  impossible  not  to  feel 
respect  for  such  a  man,  and  for  a  young  person  not  to  be 
somewhat  overnawed  dn  his  presence,  when  it  was  apparent  in 
all  his  actions  and  deportment  that  he  possessed  great  decision 
of  character  and  a  stem  inflexibility  of  purpose.' 

Whether  Clinton  was  or  was  not  moved  by  sinister  mo- 
tives in  opposing  the  adoption  of  the  constitution,  it  is  cer- 
tain that  he  threw  the  weight  of  his  political   influence 

'Elliot,  Debates,  ii,  359- 

» For  original  drafts  of  speeches,  see  George  Clinton,  Public  Papers, 
xxii,  5976-5978. 
*  Kent,  Memoirs  and  Letters  of  Chancellor  Kent,  306. 
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against  it  at  every  Intimate  point  of  attack.  On  the  ques- 
tion of  adoption  the  officers  of  the  state  were  divided, 
though  it  is  probable  that  a  majority  of  them  were  in  the 
party  of  the  opposition/  There  is  little  evidence  that  Qin- 
ton  either  by  threats  or  promises  made  use  of  his  official 
patronage  to  strengthen  the  power  of  his  party.  ^ 

The  ultimate  victory  of  the  adoptionists  in  the  convention 
withdrew  from  Clinton  a  siAstantial  number  of  mild  sup- 
porters. From  this  time  on,  his  firm  hold  upon  the  people 
of  the  state  began  to  weaken.  Hamilton  immediately  laid 
plans  to  prevent  the  governor's  re-election  in  the  spring 
of  1789,  and  although  his  shrewdly  chosen  candidate  of 
compromise,  Judge  Robert  Yates,*  was  defeated,  the  re- 
sult of  the  election  was  generally  favorable  to  the  Hamil- 
tonian  party. 

The  cleavage  of  parties  in  New  York  over  the  question 
of  adoption  and  their  temporary  organization  under  the 
leadership  of  Qinton  and  Hamilton  did  not  in  any  sense 
disappear  after  the  decision  of  that  issue.  Politics  in 
New  York  have  from  the  beginning  been  intensely  personal. 
Men,  more  largely  than  principles,  have  been  the  determin- 
ing factor  in  party  formation  and  party  development.    And 

*  Elliot,  DebaUiy  ii,  221. 

'Mr.  Fish  says  that  in  the  state  convention  of  1788  the  charge  was 
definitely  made  against  Clinton  that  he  was  using  his  patronage  to  de- 
feat the  constitution.  In  the  opening  speech  of  the  convention  Chan- 
cellor Livingston  exhorted  the  oflficers  of  the  government  to  forget  the 
pride  of  office  and  to  have  no  interest  as  magistrates  in  advancing  the 
power  of  the  state  at  the  expense  of  the  union,  and  he  was  answered 
somewhat  acrimoniously  by  Mr.  Lansing  (Elliot,  Debates,  ii,  216,  220, 
221).  Livingston's  imputation,  however,  was  only  that  the  officers  of 
the  state  might  be  influenced  by  private  prejudices  born  of  self  interest, 
and  there  is  certainly  nothing  in  his  remarks  which  could  be  even  re- 
motely construed  into  a  "definite  charge"  against  Qinton's  use  of 
patronage.    C.  R.  Fish,  The  Civil  Service  and  the  Patronage,  5,  6. 

'Hamilton,  Works,  (Lodge  ed.),  i,  516. 
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SO  it  was  that  the  rise  of  federalist  and  republican  parties 
in  the  nation  upon  the  broad  issue  of  constitutional  inter- 
pretation found  in  New  York  tolerably  well  organized 
parties,  the  integrity  of  which  had  been  maintained  during 
the  few  years'  interim  since  1789  largely,  if  not  entirely, 
upon  the  basis  of  personal  allegiance. 

Clinton  realized  that  the  day  of  his  undisputed  political 
ascendancy  had  passed.  The  call  in  the  election  of  1789 
was  close. ^  The  combination  party  organized  by  Hamilton 
had  leaped  full  grown  into  the  contest  and  each  year  that 
passed  saw  it  mature  in  influence  and  power.  There  was 
never  a  time  when  the  governor  needed  to  exercise  greater 
care  in  the  distribution  of  his  patronage.  Yet  he  seems  to 
have  exhibited  singular  forbearance  toward  his  opponents. 
In  the  election  of  1789  Aaron  Burr  had  thrown  his  influence 
against  Clinton,*  but  before  the  year  was  out  Clinton  had 
appointed  him  attorney  general  in  the  place  of  Richard  Varick, 
resigned.'  In  this,  however,  the  governor  may  have  been 
moved  by  much  more  than  the  liberality  of  disinterest,  for 
Burr  *  was  the  leader  of  the  coterie  of  young  men  whose 
influence  was  not  to  be  safely  overlooked.  In  1790  Robert 
Yates,  his  opponent  of  the  year  before  for  the  office  of 
governor,  was  upon  Clinton's  nomination  raised  to  the  office 
of  chief  justice."  A  year  later,  the  assembly  having  passed 
an  act  creating  several  new  counties,*  it  devolved  upon  the 

>  Clinton.  6,  391;  Yates,  5,  962;  Civil  List,  State  of  New  York,  1888, 
166. 

*  (Cheetham),  A  View  of  the  Political  Conduct  of  Aaron  Burr,  10, 13. 

»MS.  Minutes  of  the  Council  of  Appointment,  ii,  185,  186. 

*Two  years  later,  1791,  Burr  was  elected  to  the  United  States  Senate 
and  in  1792  was  nominated  by  Clinton  for  a  seat  upon  the  supreme 
bench  of  New  York,  a  position  which  he  declined. 

•MS.  Minutes  of  the  Council  of  Appointment,  ii,  224. 

^  Assembly  Journal,  xiv,  57,  loi. 
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governor  to  nominate  for  them  an  entirely  new  list  of  offi- 
cers. He  appears  to  have  made  his  nominations  with  little 
consideration  of  the  political  tenets  of  the  nominees.  The 
list  includes  the  names  of  many  federalists.^ 

So  rapid  had  been  the  growth  of  the  federalist  party  that 
the  April  elections  of  1793  showed  a  substantial  majority 
for  that  party  both  in  the  assembly  and  in  the  senate.*  The 
close  contest  between  Jay  and  Clinton  had  been  fought  out 
the  year  preceding  with  much  bitterness  of  feeling,  and  vitu- 
perative accusations  had  followed  the  refusal  of  the  can- 
vassers, upon  a  technical  irregularity,  to  count  the  votes 
cast  in  Otsego,  Clinton  and  Tioga  counties.*  The  line 
of  party  division  had  in  consequence  been  more  clearly 
drawn  and  the  result  showed  a  loss  to  the  republicans.  It 
was  at  this  time  when  the  state  legislature  was  at  political 
cross  purposes  with  its  chief  executive  that  the  inefficiency 
of  the  constitutional  method  of  appointment  became  unmis- 
takably evident. 

In  1793  the  question  of  creating  a  fifth  seat  upon  the 
bench  of  the  supreme  court  began  to  be  agitated.  Since 
1790  the  federalist  party  had  set  their  hearts  upon  securing 
a  seat  upon  the  bench  for  Egbert  Benson,*  but  they  real- 
ized that  there  was  small  likelihood  of  their  success  with  a 
council  containing  only  one  federalist.  When,  however,  it 
became  known  that  the  governor  and  the  three  republican 
members  of  the  council  were  not  in  harmony  of  opinion 
upon  a  candidate,  they  began  to  see  that  a  bold  stroke  of 
somewhat  questionable  politics  might,  after  all,  accomplish 
the  desired  result.     The  republican  candidate  for  the  pro- 

*  Hammond,  History  of  Political  Parties  in  New  York,  i,  53;  MS. 
Minutes  of  the  Council  of  Appointment,  ii,  231-234. 

^Assembly  Journal,  xvii,  5. 

*  Deeds,  xxiv,  249;  Office  of  the  Secretary  of  the  State  of  New  York. 
*MS.  Minutes  of  the  Council  of  Appointment,  ii,  224. 
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posed  judgeship  was  Peter  W.  Yates,  but  it  was  said  that 
Governor  Clinton  although  unwilling  to  nominate  Yates 
did  not  wish  to  make  an  open  rupture  with  those  of  his 
party  who  favored  him.^  Clinton  seems  to  have  regarded 
it  as  his  prerogative  to  determine  in  cases  where  the  law 
was  silent  on  the  matter  the  number  of  officers  necessary  to 
the  performance  of  the  functions  of  government.*  But  on 
this  occasion  he  cleverly  raised  the  question  of  the  neces- 
sity of  appointing  an  additional  judge  by  submitting  the 
matter  to  the  coimcil.  Of  the  four  members  of  the  coun- 
cil Frey  was  the  only  federalist.  The  division  of  opinion 
within  the  council  is  clearly  shown  by  an  entry  in  the  min- 
utes of  October  22,  1793: 

His  Excellency  the  Governor  having  submitted  to  the  con- 
sideration of  the  Council  the  propriety  of  proceeding  to  the 
Appointment  of  a  Fifth  Judge  of  the  Supreme  Court  and  dif- 
ferent persons  being  nominated  for  that  Office  two  of  the 
Members  to  Wit,  M^.  Hasbrouck  and  M"^.  Frey  expressed 
doubts  respecting  the  necessity  of  such  an  Appointment  at  this 
time,  and  M^.  Hasbrouck  also  suggested  that  if  such  an 
Appointment  was  necessary  he  had  not  been  able  to  form  a 
satisfactory  Opinion  as  to  the  most  suitable  Character  to  fill 
that  important  Office,  and  those  Gentlemen  did  therefore  de- 
dine  to  vote  for  any  person  to  fill  that  Office ;  and  the  other 
two  members,  to  Wit,  M*".  Gelston  and  M"^.  Woodworth  not 
agreeing  in  their  Votes  as  to  the  person  to  be  appointed,  there- 
upon. Resolved  that  the  further  consideration  of  this  Subject 
be  postponed  until  'Monday  next* 

The  disagreement  continued  at  the  next  meeting  and 
further  consideration  of  the  matter  was  deferred  to  the  first 

'Hammond,  op.  cit,,  i,  80. 

*  Albany  Gazette,  October  23,  1704. 

•MS.  Minutes  of  the  Council  of  Appointment,  iii,  65,  66. 
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week  in  January,  1794.  If  the  governor  in  reality  ques- 
tioned the  advisability  of  making  the  appointment,  it  will 
be  observed  that  one  republican  councillor,  Hasbrouck, 
sided  with  him,  and  the  federalist  member  naturally  pre- 
ferred to  sanction  a  policy  of  procrastination  rather  than 
see  Benson's  possibilities  utterly  destroyed. 

The  newly  elected  legislature  with  its  strong  federalist 
majority  came  together  on  the  seventh  of  January,  and  the 
plan  by  which  Benson  was  to  be  seated  was  at  once  dis- 
closed. Scarcely  had  the  oath  of  office  been  administered 
to  the  members  and  the  necessary  officers  of  the  assembly 
elected  when  Josiah  Ogden  Hoffman,  a  member  from  New 
York,  rose  and  in  an  impassioned  speech  violently  attacked 
the  governor  and  the  council  for  their  failure  to  appoint  a 
fifth  judge.  He  moved  that  the  house  "  immediately  pro- 
ceed to  nominate  and  appoint  a  Council  of  Appointment ;"  * 
and  he  "  offered  as  reasons  for  the  immediate  appointment 
of  the  council,  the  necessity  of  losing  no  time  in  arresting 
the  progress  of  the  present  council,  before  they  should  pro- 
ceed to  the  appointment  of  a  fifth  judge ;  which,  he  remarked, 
common  report  had  affirmed  was  to  fall  upon,  in  prejudice 
to  the  man  who  best  deserved  it,  one  who,  however  he  might 
be  equal  in  abilities,  was  not  superior  in  integrity,*'  *  The 
existing  council  had  not  lived  its  one  brief  year.  A  grave 
question  of  constitutional  interpretation  was  involved.  The 
reasonable  intent  of  the  constitution  was  obviously  that  any 
given  council  should  exist  for  one  year.'  The  motion  be- 
fore the  house  had  no  shadow  of  precedent  in  which  to 
hide  itself.  An  effort  was  made  to  prevent  the  accusation 
of  indecent  expedition.*  But  postponement  "  was  opposed 
by  Mr.  Hoffman,  who  remarked  that  the  mischief  of  ap- 

^ Assembly  Journal,  xvii,  4.  ^Albany  Gazette,  January  9,  1794. 

•Article  xxiii.  ^Assembly  Journal,  xvii,  4,  5. 
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pointing  an  improper  person  to  the  office  of  5th  judge, 
might  be  done  that  very  night."  ^  The  federalists  had 
come  prepared  to  strike  boldly  and  they  would  brook  no 
delay  in  coming  into  their  own.  With  a  fine  scorn  alike 
for  the  quibbles  of  constitutional  law,  the  authority  of  pre- 
cedent and  the  propriety  of  slow  deliberation,  they  over- 
whelmed their  opponents  and  a  new  council  consisting  of 
three  federalists  and  one  republican  was  chosen  on  the  first 
day  of  the  session. 

The  governor  and  the  existing  council,  when  they  saw 
the  open  hand  of  the  assembly,  had  it  easily  in  their  power 
to  frustrate  the  purpose  underlying  this  unprecedented  pro- 
ceeding. There  was  no  moral  or  legal  authority  over  them 
to  prevent  their  appointing  Yates  or  any  other  republican 
they  chose  to  the  office  sought  for  Benson,  even  while  the 
house  was  in  the  very  act  of  choosing  their  successors. 
There  is  no  evidence,  however,  that  such  a  proposal  was  ad- 
vanced. Governor  Clinton,  in  possessing  what  he  believed 
to  be  an  exclusive  right  of  nomination,  probably  felt  rea- 
sonably safe  against  being  entirely  overridden. 

The  new  council,  however,  were  no  mean  servants  of 
those  who  had  called  them  into  this  untimely  existence. 
They  were  certainly  not  to  be  outdone  by  the  assembly  in 
the  matter  of  acting  without  supersensitive  scruples  upon 
the  finer  technicalities  of  constitutional  law.  The  wording 
of  the  constitution  upon  the  question  of  the  right  of  nomina- 
tion was  not  explicit,  whatever  may  have  been  its  previous 
interpretation  and  the  intention  of  its  framers;  and  they 
took  due  advantage  of  the  doubtful  clause.  Benson  was 
nominated  by  a  member  of  the  council  and  was  elected  over 
the  protest  of  the  governor  by  the  vote  of  the  three  feder- 
alist members.*     As  a  result  the  governor  was  degraded  to 

^Albany  Gazette,  January  9,  1794. 

•MS.  Minutes  of  the  Council  of  Appointment,  iii,  68. 
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the  level  of  any  other  councillor,  with  the  sole  difference 
that  his  term  was  for  three  years  and  was  not  subject  to 
the  will  of  the  assembly;  and  the  whole  machinery  of  ap- 
pointment was,  theoretically  at  least,  made  subservient  to 
the  changeful  political  will  of  the  legislative  department  of 
the  government.  One  check  still  remained  in  the  discretion 
of  the  governor,  but  it  was  drastic  in  its  effects.  He  still 
possessed  the  power  to  adjourn  the  cotmcil  and  he  might 
easily  have  declined  to  reconvene  them,  with  the  result  that 
such  vacancies  as  existed  would  have  remained  unprovided 
for.  But  he  was  not  willing  to  apply  such  heroic  treatment 
to  the  situation.  As  the  presiding  officer  of  the  council  he 
himself  must  have  put  the  question  on  the  nomination  of 
Benson  by  one  of  the  councillors,  although  the  minutes  do 
not  bear  record  of  the  fact. 

The  election  of  Benson  to  the  newly  created  judicial  office 
was  the  first  of  a  series  of  acts  by  which  a  wholly  new 
method  of  making  appointments  was  temporarily  instituted 
in  New  York.  The  federalist  coimcil  took  the  power  of 
the  patronage  largely  out  of  the  hands  of  the  governor 
and  proceeded  to  distribute  offices  with  little  regard  for 
his  wishes.  Governor  Clinton  was  at  first  content  with  re- 
monstrating against  the  actions  of  the  council  ^  and  in  re- 
fusing to  affix  his  name  to  the  minutes.^  But  in  March, 
1794,  he  delivered  to  the  clerk  of  the  council  to  be  filed 
among  its  papers  a  formal  protest  against  the  majority  of 
the  council.'  "As  I  conceive  it  my  duty/'  he  wrote,  "  to 
bear  testimony  in  the  most  explicit  and  unreserved  manner 
against  every  departure  from  constitutional  principles,  I 
now  deliver  in  writing  my  reasons  for  dissenting  from  the 

^Albany  Gazette y  October  23,  1794. 

•  MS.  Minutes  of  the  Council  of  Appointment,  iii,  68,  76,  78,  80,  81, 
84,  85,  87,  89,  96,  105,  I45»  etc. 
*This  paper  is  not  found  among  the  files  of  the  council. 
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measures  pursued  by  the  council."  Not  only  had  they 
claimed  and  exercised  a  right  of  nomination  concurrent 
with  the  governor,  but  they  had  made  many  other  encroach- 
ments upon  what  he  regarded  as  the  prerogatives  of  the 
governor.  In  cases  where  the  number  of  officers  was  not 
definitely  prescribed  by  law  they  had  claimed  the  right  of 
determining  this  question,  while  the  governor  contended 
that  since  he  alone  was  responsible  for  the  administration 
of  the  laws  the  question  as  to  how  many  officers  were  needed 
for  effectual  administration  belonged  solely  to  him.  He 
also  objected  to  the  council's  resisting  without  assigned 
cause  the  reappointment  of  officers  whose  commissions  could 
by  law  be  made  out  only  annually.  He  complained  that 
the  council  had  acted  arbitrarily  and  without  sound  dis- 
cretion in  "  displacing "  such  officers,  and  he  pointed  out 
that  where  political  parties  exist  this  policy  could  result  only 
in  depriving  men  of  office  because  they  had  "  too  much  in- 
dependence of  spirit  to  support  measures  they  suppose  in- 
jurious to  the  community,"  and  in  inducing  others  "  from 
an  undue  attachment  to  office  to  sacrifice  their  integrity  to 
improper  considerations."  *  Governor  Clinton  caused  this 
protest  to  be  made  public  in  the  fall  of  1794  and  the  feder- 
alist members  of  the  council  immediately  replied  to  it  in  a 
long  review  of  the  whole  situation.*  They  defended  their 
actions  and  made  every  effort  to  exhibit  a  glaring  incon- 
sistency between  the  spirit  of  Clinton's  protest  and  the  re- 
cord of  his  own  policy  of  patronage.  Their  effort  was 
weak.  They  admitted  that  they  had  "  encreased  the  num- 
ber of  officers  in  instances  where  the  number  is  not  ascer- 
tained by  law  "  and  that  they  had  "  displaced  officers  with- 

*  Printed  in  the  Albany  Gazette,  October  23,  1794. 

'  Original  in  Civil  Files  of  the  Council  of  Appointment,  October  3, 
1794,  signed,  Ph:  Schuyler,  Selah  Strong,  Zina  Hancock.  Reprinted 
in  the  Albany  Gazette,  October  23,  1794. 
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out  an  hearing,  or  without  assigning  a  cause."  And  in 
their  eflfort  to  ground  their  action  upon  precedent  they  ran- 
sacked the  minutes  of  the  council  and  drew  forth  a  single 
instance  during  the  period  of  the  revolution  in  which  an 
officer  was  removed  after  having  refused  to  appear  and  de-  . 
fend  himself  against  the  charges  made  against  him.  They 
absurdly  contended  also  that  whenever  a  promotion  either 
civil  or  military  was  made  other  than  in  accordance  with 
seniority  and  rank  a  whole  list  of  displacements  was  vir- 
tually recorded,  and  instances  were  cited  to  show  that  this 
had  been  done.  Upon  the  fact,  already  observed,  that  the 
governor  submitted  to  the  council  the  question  of  the  pro- 
priety of  appointing  a  fifth  judge  they  concluded  that  the 
governor  admitted  the  right  of  the  council  to  determine 
the  number  of  officers  where  the  law  was  silent  on  the  point. 
A  few  other  isolated  instances  were  cited  in  wl^ich  the 
names  of  justices  who  had  served  for  the  constitutionaljerm 
of  three  years  did  not  reappear  when  the  triennial  comnj^s- 
sions  were  issued,  although  other  reasons  than  executive  ;<^»^ 
moval  might  easily  have  accounted  for  these  few  cases. 
Nothing  could  have  better  served  to  show  the  uniform  jus- 
tice and  moderation  in  George  Qinton's  use  of  the  power 
of  patronage  than  the  very  fact  that  three  of  his  bitterest 
political  opponents  were  .unable  even  under  urgent  incite- 
ment to  muster  in  their  indictment  anjrthing  beyond  a  single 
civil  case  in  which  a  somewhat  aggressively  violent  feder- 
alist had  at  the  expiration  of  his  commission  been  super- 
seded by  a  republican  without  any  charge '\)f  inefficiency 
having  been  filed  against  him.* 

*The  case  of  Benjamin  Gilbert,  sheriff  of  Otsego  county,  who  had 
played  an  important  role  in  that  county  in  connection  with  the  Jay- 
Qinton  contest  of  1792;  Hammond,  op.  cit.,  i,  85;  MS.  Minutes  of  the 
Council  of  Appointment,  ii,  293,  350.  Gilbert  was  restored  to  office  by 
the  federalist  council;  itnd,,  iii,  79. 
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It  is  to  be  noted  that  this  .unmanageable  council  did  not 
attempt  to  make  many  actual  removals  from  office.  They 
seem  to  have  been  content  with  resisting  the  reappointment 
of  their  political  opponents  at  the  expiration  of  their  legal 
terms  of  office.  Reappointment  to  office  where  no  sus- 
tained accusation  of  inefficiency  was  raised  had,  however, 
become  so  strong  a  precedent  that  the  failure  to  reappoint 
was  looked  upon  as  a  removal.  In  some  cases  the  action 
of  the  council  was  resented  by  the  republicans  whose  com- 
missions were  not  reissued.  In  one  instance  the  members 
of  the  legislature  took  the  matter  up  with  the  council  in  be- 
half of  their  constituents.  Adam  Comstock  and  others 
wrote  to  the  council : 

We  the  subscribers  Representatives  of  the  People  of  the 
County  of  Saratoga,  being  deeply  impressed  with  the  unpre- 
cedented proceedings  of  the  last  Council  of  Appoin-tment  rela- 
tive to  the  magistracy  in  the  County  we  have  the  honor  to  rep- 
resent; a  great  number  of  whom  have  been  indiscriminately 
degfraded  from  their  office  without  the  least  pretence  of  Com- 
plaint against  them ;  and  who  have  served  their  County  in  the 
Character  and  Station  of  Magistrates  with  Honour  &  Ability, 
and  to  the  great  and  general  satisfaction  of  the  people — Have 
tho't  it  our  duty  then  early  and  respectfully  to  address  you 
on  the  subject,  and  Request  the  Hon^®  the  Council  will  take 
the  case  into  consideration  and  to  reappoint  all  such,  so  many 
of  those  who  have  been  omitted  in  the  last  General  Commis- 
sion who  have  done  honour  to  their  appointment. 

We  beg  further  to  observe  that  Adam  Comstock  having 
been  omitted  in  the  General  commission  does  not  wish  to  be 
reappointed.* 

The  only  notorious  act  of  removal  recorded  against  the 

*  Adam  Comstock  and  others  to  the  council,  February  4,  1795;  Civil 
Files  of  the  Council  of  Appointment, 
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coimcil  was  that  of  Thomas  Moffat,  clerk  of  Orange  county. 
This  office  was  held  at  the  pleasure  of  the  council.  A  super- 
sedeas was  accordingly  issued  withdrawing  his  commission, 
and  substituting  in  his  place  Reuben  Hopkins,  one  of  the 
members  of  the  council/  No  complaint  of  misconduct  was 
filed  against  Moffat,  and  his  removal  marks  the  first  clear 
expression  of  the  spoils  system  in  New  York. 

The  holders  of  office  under  the  government  soon  began 
to  feel  genuine  anxiety  concerning  the  certainty  of  their 
tenure.  Richard  Varick,  mayor  of  New  York,  wrote  to 
Goveraor  Clinton  in  March,  1794: 

Your  New  Council  of  Appointment  puts  me  in  mind  of  the 
Description  of  Death ;  It  says  to  all  Inns,  be  ye  also  ready. 

I  have  only  one  uniform  Answer  on  all  such  Occasions, 
which  is  that  if  "  a  conscientious  and  attentative  Discharge  of 
my  public  Duties  is  not  sufficient,  but  if  I  must  Dance  to  the 
Humours  of  the  Day,  I  had  better  move  in  a  more  humble  walk 
&  I  shall  be  ready  to  take  leave  of  public  office.^ 

The  policy  which  George  Clihton  pursued  in  the  distrib- 
ution of  the  patronage  in  New  York  during  the  early  his- 
tory of  the  state  government  was  in  many  respects  similar 
to  that  which  Washington  adopted  -in  the  national  govern- 
ment The  most  striking  feature  of  the  policy  of  both  was 
its  liberality.  Neither  of  them  had  been  preceded  in  office, 
and  in  consequence  the  question  of  removal  or  retention  of 
former  office-holders  did  not  arise.  Both  of  them  made 
the  larger  number  of  their  appointments  before  the  rise  of 
organized  politkral  parties.  On  the  question  of  the  adop- 
tion of  the  constitution  they  were  themselves  on  opposite 

'MS.  Minutes  of  the  Couficil  of  Appointment,  March  27,  1794,  iii, 
103. 
'George  Clinton,  Public  Papers,  xxiii,  6235. 
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sides,  yet  neither  of  them  appears  to  have  considered  to 
any  appreciable  extent  the  attitude  which  their  appointees 
assumed  upon  this  issue.  As  political  parties  began  to  de- 
velop Washington  showed  only  slight  evidences  of  a  dis- 
position to  consider  the  political  views  of  candidates,  while 
George  Clinton  in  numerous  instances  appointed  to  office 
those  who  were  politically  antagonistic  to  him.  Both  of 
them  retired  before  the  necessity  for  a  direct  expression 
of  policy  upon  the  subject  of  political  appointments  had 
become  pressing.  And  we  shall  see  that  some  years  later 
when  Greorge  Clinton  was  restored  to  power  he  still  resisted 
the  establishment  of  a  general  system  of  spoils.  On  the 
whole  it  seems  that  during  the  first  period  of  the  history  of 
the  patronage  a  standard  of  justice,  purity  and  freedom 
from  littleness  was  established  which  must  be  ascribed 
largely  to  the  favorable  conditions  under  which  the  early 
system  of  appointments  was  inaugurated.  Certain  it  is 
that  in  the  later  period,  which  witnessed  the  develop- 
ment of  the  full  power  and  influence  of  contending  political 
parties,  it  would  have  been  impossible  to  preserve  unmodi- 
fied the  standard  which  had  been  set. 


CHAPTER  II 
Patronage  under  the  Federausts 

The  victory  of  the  federalists  at  the  polls  in  the  spring 
of  1793  convinced  George  Clinton  that  the  period  of  his 
poKtical  ascendancy  in  New  York  was  drawing  to  a  dose. 
Ever  since  1788  when  Alexander  Hamilton  instituted  the 
first  vigorous  opposition  to  his  power  he  had  been  gradually 
losing  his  hold  upon  the  people  of  the  state.  The  change 
of  the  federal  capital  from  New  York  to  Philadelphia  had 
removed  from  the  contest  much  of  Hamilton's  personal  in- 
fluence, but  the  war  of  politics  waged  on.  Distressed  by 
illness  and  looking  defeat  in  the  face,  Clinton  determined 
not  to  become  a  candidate  for  re-election.  In  the  spring 
of  1795  he  issued  an  address  to  the  freeholders  of  New 
York  annoimcing  his  intention  to  withdraw  from  public 
life. 

There  was  in  neither  party  a  pre-eminent  candidate  for 
the  succession.  Hamilton,  although  he  had  resigned  from 
Washington's  cabinet,  refused  to  allow  his  name  to  be 
placed  in  nomination  by  the  federalists,*  and  the  party  was 
unwilling  to  risk  its  success  upon  Philip  Schuyler,  who  a 
few  years  before  had  been  defeated  by  Aaron  Burr  in  the 
l^slative  vote  for  United  States  Senator.  Chief  Justice 
Jay,  who  had  been  the  candidate  of  the  party  at  the  pre- 
ceding election,  was  abroad  upon  a  very  delicate  mission, 
the  satisfactory  result  of  which  could  by  no  means  be  pre- 
dicted.   At  a  meeting  held  in  Albany,  however,  the  lead- 

'  Hamilton,  History  of  the  Republic,  vi,  213. 
43l  43 
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ing  men  of  the  party  finally  determined  to  nominate  him, 
although  there  was  not  sufficient  time  left  to  secure  from 
London  his  consent  to  the  nomination.*  Three  years  be- 
fore he  had  agreed  to  become  a  candidate  and  would  in 
all  probability  have  been  elected  had  not  the  votes  of  three 
counties  upon  a  technicality  been  declared  invalid  by  a 
strictly  party  vote  of  the  board  of  canvassers.  It  was  felt 
that  whatever  motives  had  made  him  willing  to  surrender 
the  office  of  Chief  Justice  of  the  United  States  for  the  gov- 
ernorship of  New  York  in  1792  could  be  none  the  less 
potent  in  1795. 

In  the  republican  ranks  Colonel  Burr  did  not  enjoy  the 
degree  of  confidence  necessary  to  secure  the  nomination, 
and  others  were  unwilling  to  take  it.  .  After  some  debate 
the  party  at  length  selected  Robert  Yates,  chief  justice  of 
the  supreme  court  of  New  York.  Yates,  it  will  be  recalled, 
had  been  Hamilton's  candidate  against  Clinton  in  1789, 
but  he  was  still  counted  a  republican.  The  fact  that  a 
man  could  in  so  short  a  period  as  six  years  become  suc- 
cessively the  candidate  of  two  opposing  factions  without 
being  dubbed  an  apostate  serves  to  show  that  parties  at  the 
time  of  the  adoption  of  the  constitution  had  not  become 
rigidly  organized,  if,  indeed,  they  can  be  said  to  have  ex- 
isted at  all.  Yates's  inordinate  ambition  for  office  made 
him  callous  to  the  prospect  of  defeat  from  which  other  pro- 
minent republicans  recoiled.  The  very  choice  of  him  was 
eloquent  of  the  weakness  of  the  party.  The  chief  justice 
of  New  York  was  not  the  man  to  rally  the  depleted  forces 
of  the  republicans  in  this  contest  with  the  Chief  Justice  of 
the  nation,  and  two  days  before  Jay  landed  in  New  York 
he  was  elected  by  a  large  majority.  He  promptly  resigned 
his  exalted  judicial  position. 

In  his  first  message  to  the  legislature  Governor  Jay  took 
*  Jay,  Life  of  John  Jay,  i,  355« 
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Up  the  question  of  the  governor's  constitutional  share  in 
the  making  of  appointments.     He  pointed  out  that  it  had 
not  yet  been  definitely  settled  whether  a  just  construction 
of  the  constitution  assigned  to  the  governor  the  exclusive 
right  of  nomination.     "  Circumstanced  as  I  am,"  he  said, 
"in  relation  to  this  question,  I  think  it  proper  merely  to 
state  it,  and  to  submit  to  your  consideration  the  expediency 
of  determining  it  by  a  declaratory  act."  ^     The  legislature 
was  in  an  embarrassing  situation.     It  was  well  known  that 
Jay,  who  had  himself  drafted  the  article  in  question  eigh- 
teen years  before,  believed  that  the  power  to  make  nomina- 
tions belonged  exclusively  to  the  governor.     The  question 
was  no  longer  of  practical  importance  now  that  the  governor 
and  council  were  once  more  of  the  same  political  creed. 
The  federalist  legislature  was  entirely  willing  to  have  a 
federalist  governor  make  all  nominations  to  a   federalist 
council.     To  pass  an  act,  however,  declaring  this  right  to 
lie  exclusively  in  the  governor  would  be  too  shameless  a 
confession  of  unscrupulousness  in  the  attitude  which  they 
had  assumed  the  year  previous.     The  select  committee  of 
the  assembly,    therefore,    to    whom    this    part    of    Jay's 
speech  was  referred,  reported  "  that  a  declaratory  act  de- 
fining the  powers  of  the  Council  of  Appointment  or  pre- 
scribing the  manner  in  which  they  shall  be  exercised  in  the 
opinion  of  the  committee  would  be  inexpedient,"  and  two 
days  later  the  house  passed  a  resolution  adopting  the  re- 
port of  the  committee.  *    This  put  an  end  to  Jay's  efforts 

*New  York  Governors*  Afessa^es,  i,  48,  49. 

*  Assembly  Journal,  xix,  48,  53.  Mr.  John  C.  Hamilton  says  {His- 
iory  of  the  Republic,  vi,  341,  342)  that  at  this  point  Alexander  Hamil- 
ton was  appealed  to  for  a  true  construction  of  the  article,  and  that  he 
took  the  view  recently  acted  upon  by  the  federalist  council  appointed 
under  Governor  Clinton.  This  seems  to  have  been  Hamilton's  con- 
struction of  the  article  before  the  controversy  had  arisen  (Federalist^ 
Ford  cd.,  514),  but  it  does  not  appear  that  he  took  any  active  part  in  the 
discussion  which  arose  in  1795. 
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to  secure  a  legislative  settlement  of  the  troublesome  ques- 
tion. It  is  doubtful  at  best  whether  the  legislature  was 
legally  competent  to  interpret  this  clause  of  the  constitu- 
tion constructing  the  executive  department;  and  it  appears 
that  no  case  of  appointment  in  which  nomination  was  made 
by  a  councillor  was  ever  brought  before  the  courts  for 
adjudication/  In  practice,  however,  Jay  began  to  exer- 
cise without  question  the  exclusive  right  of  nomination.* 

When  John  Jay  became  governor  of  New  York  the  re- 
sult of  his  mission  to  England  was  not  known.  It  is,  to 
say  the  least,  extremely  problematical  whether  he  could  have 
carried  the  election  even  against  Yates  had  the  text  of  the 
treaty  that  he  had  negotiated  been  made  public  before  the 
vote  was  taken  at  the  polls.  The  violent  storm  of  disap- 
probation with  which  the  treaty  was  received  had  its  cen- 
ter in  New  York.  Jay  was  reviled  and  villified  in  terms 
of  the  most  extravagant  abuse.  He  conducted  himself 
throughout  this  harassing  period  with  a  calmness  and  dig- 
nity which  testified  to  his  consciousness  of  duty  fully  per- 
formed. But  the  situation  created  by  his  foreign  negotia- 
tions did  not  serve  to  smooth  his  executive  pathway.  Al- 
though the  opposition  to  the  treaty  was  led  by  the  republi- 
cans, the  federalists  were  very  far  from  yielding  it  a  mild- 
tempered  approval.  Under  such  circumstances  a  man  of 
less  probity  of  purpose  would  have  felt  justified  in  doing 
everything  possible  to  demonstrate  his  loyalty  to  the  party 
which  had  placed  him  in  office,  and  to  weaken  the  party 
which  was  heaping  so  much  obloquy  upon  him.  In  the 
complete  control  of  the  state  patronage  which  now  passed 
over  to  him,  Jay  had  it  in  his  power,  **  with  the  advice  and 
consent "  of  his  federalist  council  to  accomplish  this  double 
purpose  of  punishing  his  political  opponents  and  reinstating 

*  Lincoln,  Constitutional  History  of  Nnv  York,  J,  605,  606. 
^  Assembly  Journal,  xxiv,  123. 
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himsdf  in  the  hearts  of  the  estranged  element  of  his  own 
party. 

Yet  in  spite  of  the  political  turbulence  with  which  Jay's 
administration  was  ushered  in,  an  examination  of  the 
files  of  the  council  fails  to  reveal  any  party  feeling  re- 
flected in  the  applications  for  office  which  were  presented 
to  the  governor  and  the  council.  These  applications  do  not 
differ  essentially  in  tone  from  those  which  were  sent  in  dur- 
ing the  administration  of  George  Clinton.  The  old  form 
of  a  petition  signed  by  friends  in  the  locality  in  which  the 
office  was  situated  was  for  the  most  part  preserved.  It  is 
true  that  during  the  latter  part  of  Qinton's  term  he  had 
been  often  ignored  in  the  applications  of  federalist  candi- 
dates. Many  of  them  were  addressed  either  to  the  council 
alone  or  to  one  of  its  members.  The  drafters  of  one  peti- 
tion, indeed,  had  been  so  lacking  in  delicacy  and  good  man- 
ners as  to  draw  a  line  through  the  word  "  Governor,"  after 
having  written,  "  to  the  Governor  and  the  Council."  *  Upon 
Jay's  accession  to  the  chair  applications  began  once  more  to 
be  addressed  to  the  governor  and  council.  Not  many  of 
them  urge  political  considerations  openly  in  support  of  their 
claims.  In  the  case  of  small  men  not  likely  to  be  known 
by  the  governor  or  any  member  of  the  council,  reliance  was 
placed  either  in  the  good  federalist  names  appended  to  the 
petition  or  upon  the  information  which  could  be  had  from 
members  of  the  assembly  and  senate.  Occasionally,  how- 
ever, the  politics  of  the  candidate  is  freely  put  forward. 
Nathaniel  Delevan,  in  a  long  letter  defending  the  character 
of  one  Joseph  Pray  who  applied  to  be  appointed  a  justice 
of  the  peace  in  Duchess  County,  says : 

Some  persons  I  am  informed  have  recommended  John  Akin, 

*A  petition  from  Broadalbin,  Montgomery  county,  praying  the  ap- 
pointment of  Thomas  Bourne  as  a  justice  of  the  peace;  Feb.  14,  1795; 
Civil  Files  of  the  Council  of  Appointment, 
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John  Taffy,  Job  Crawford  and  Daniel  Davis — Mr.  Davis  I 
believe  to  be  very  capable  of  the  Office,  &  notwithstanding 
his  political  principles  I  am  persuaded  .the  Federal  characters 
would  acquiesce  in  his  appointment — I  believe  him  to  be  more 
capable  than  either  of  the  other  three  candidates — On  the 
whole,  to  compromise  the  business,  the  better  way  I  believe 
will  be  to  appoint  both  Mr.  Davis  and  Mr.  Pray  and  then  each 
party  will  be  satisfied.^ 

It  is  worthy  of  note  that  both  applicants  were  appointed.^ 

Again  in  a  petition  recommending  Thomas  Bourne  for  a 
similar  appointment  in  Montgomery  County  the  politics  of 
the  candidate  is  urged.  The  petition  humbly  prayed  "  his 
Excellency  and  the  Honorable  the  Council  "  to  appoint  "  the 
said  Thomas  Bourne  to  the  office  of  one  of  our  Justices  of 
the  peace  as  our  Town  is  large  and  extends  a  great  way  in 
length  and  as  we  your  petitioners  can  recommend  him  to 
be  a  good  Federal  Republican  and  a  man  of  good  moral 
character."  •  Bourne  had  been  similarly  recommended  to 
the  federal  council  under  George  Clinton,  the  petition  stat- 
ing that  the  reason  he  had  not  been  nominated  to  the 
council  at  the  time  that  the  town  was  set  off  was  "  as  it  was 
supposed  by  reason  of  his  supporting  the  Federal  Candidates 
at  the  ensuing  Election."  * 

When  Jay  entered  upon  his  office  he  naturally  found  a 
large  majority  of  the  state  offices  filled  with  republicans. 
Some  federalists,  as  we  have  seen,  had  been  appointed  by 
Clinton,  and  many  of  his  earlier  appointees  had  upon  the 
rise  of  political  parties  become  opposed  to  him  in  politics ;  ' 

*  November  26,  1795;  Civil  Files  of  the  Council  of  Appointment, 

*  MS.  Minutes  of  the  Council  of  Appointment,  iii,  156.     • 
"November  5,  1795;  Civil  Files  of  the  Council  of  Appointment, 

*  February  14,  1795;  ibid, 

*  It  will  be  observed  later  on  that  many  of  those  removed  from  office 
by  the  republicans  in  1801  were  originally  appointed  by  Clinton. 
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while  the  federalist  councils  which  had  existed  during  the 
last  eighteen  months  of  his  administration  had  succeeded  in 
installing  those  of  their  own  party  in  the  place  of  not  a  few 
republicans.*  Yet  the  bulk  of  the  patronage  was  being  en- 
joyed by  the  followers  of  Clinton. 

It  does  not  appear  that  any  pressure  was  brought  to 
bear  upon  Governor  Jay  to  induce  him  to  oust  the  republican 
office-holders  in  favor  of  the  victorious  federalists.  Cer- 
tain it  is  that  a  party  which  had  resorted  to  the  measures 
it  had  employed  to  gain  control  of  the  patronage  before 
the  expiration  of  Clinton's  term  of  office  would  scarcely 
have  placed  a  barrier  in  the  pathway  of  its  realization  had 
the  governor  been  disposed  to  inaugurate  a  thoroughgoing 
system  of  spoils.  But  Jay  was  not  the  man  to  bow  before 
the  demands  of  party  unless  those  demands  were  in  har- 
mony with  his  own  stem  code  of  justice  and  equity.  In 
his  first  speech  to  the  legislature  he  had  said :  "  To  regard 
my  fellow  citizens  with  an  equal  eye;  to  cherish  and  ad- 
vance merit,  wherever  found ;  .  .  .  .  and  in  general,  to  exer- 
cise the  powers  vested  in  me,  with  energy,  impartiality  and 
prudence,  are  obligations  of  which  I  perceive  and  acknowl- 
edge the  full  force."  *  He  did  not  intend  to  say  that  men 
would  be  appointed  to  office  without  regard  to  their  politi- 
cal tenets.  Jay  was  too  vigorous  a  partisan  for  that.  He 
had  great  faith  in  the  intrinsic  soundness  of  his  own  poli- 
tical views  and  a  firm  belief  in  the  necessity  of  putting  the 
reins  of  government  in  the  hands  of  those  whose  politics 
were  as  sound  as  his  own.  His  general  policy,  therefore, 
was  to  fill  up  vacancies  as  they  occurred  with  men  chosen 
from  the  ranks  of  his  own  party.  Nor  was  that  so  slow 
a  process  as  might  be  supposed. 

^Albany  Gazette,  October  23,  17^. 
■New  York  Governors*  Messages,  i,  47. 
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By  the  terms  of  the  constitution  of  New  York,  the  chan- 
cellor, the  judges  of  the  supreme  court,  the  first  judge  of 
the  county  court  were  placed  beyond  the  removing  power 
of  the  governor  or  the  council/  The  higher  judicial  offi- 
cers, therefore,  were  given  all  the  independence  necessary 
for  the  proper  performance  of  their  duties.  The  inferior 
offices  of  the  judiciary  were,  however,  made  directly  sub- 
ject to  the  changeful  will  of  the  appointing  power.  It  was 
expressly  provided  "That  new  commissions  shall  be  issued  to 
judges  of  the  county  courts  (other  than  to  the  first  judge) 
and  to  justices  of  the  peace,  once  at  least  in  every  three 
years."  ^  Sheriffs  and  coroners  had  to  be  appointed  annu- 
ally and  the  former  were  not  permitted  to  serve  more  than 
four  successive  years.*  A  nimiber  of  petty  appointments 
were  left  for  local  distribution,  and  the  fing.1  provision  cover- 
ing all  other  offices  was  "  That  where,  by  this  convention, 
the  duration  of  any  office  shall  not  be  ascertained,  such 
ofike  shall  be  construed  to  be  held  during  the  pleasure  of 
the  council  of  appointment."  *  Mayors  and  recorders  of 
cities  were  also  subject  to  annual  appointment.  It  is  ob- 
vious, therefore,  that  most  of  the  minor  officials  were 
forced  to  make  frequent  applications  for  the  renewal  of 
their  commissions.  This  of  course  meant  that  changes 
were  often  made  at  the  expiration  of  a  commission  which 
would  not  have  occurred  had  a  positive  act  of  removal  been 
necessary. 

Jay  did  not  by  any  means  substitute  federalist  officers  at 
the  expiration  of  every  republican  commission.  This  would 
have  amounted  almost  to  a  general  proscription  so  fre- 
quently did  these  commissions  call  for  renewal.     To  these 

*  Article  xxiv,  Poore,  Charters  and  Constitutions ,  ii,  1336. 
'Article  xxviii,  ibid,,  ii,  1337.  'Article  xxvi,  ibid,,  ii,  1336. 

*  Article  xxviii,  ibid,,  ii,  1337. 
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inferior  offices,  however,  many  federalist  appointments  must 
have  been  made  in  just  this  manner.  The  minutes  show  in 
the  general  county  commissions  made  out  under  Jay  sub- 
stantial differences  in  personnel  from  those  issued  by 
Clinton.^  These  commissions  were  for  judges,  assistant 
judges  and  justices  and  were  in  accordance  with  the  con- 
stitution of  necessity  made  out  at  least  every  three  years. 
Of  course  it  is  only  in  rare  instances  that  the  politics  of 
those  whose  names  were  dropped  in  making  out  the  new 
lists  can  now  be  ascertained.  It  is  presumable  that  many 
were  republicans.  What  with  resignations,  change  of  re- 
sidence, promotions  and  deaths  among  the  holders  of  offices 
subject  entirely  to  the  pleasure  of  the  appointing  power,  and 
what  with  the  necessity  for  a  frequent  renewal  of  the  limited 
commissions,  the  influx  of  federalists  into  office  was  by  no 
means  insignificant.  Jay  and  the  federalists  were  in  power 
six  years;  when  their  downfall  was  accomplished  the  re- 
publicans in  New  York  found  almost  every  position  of  con- 
sequence occupied  by  a  federalist.  Indeed  it  appears  that 
many  of  those  appointed  by  George  Qinton  and  retained 
during  the  federalist  regime  were  regarded  as  federalists. 

In  addition  to  the  changes  of  officers  which  were  made 
at  the  expiration  of  commissions  there  are  also  evidences 
that  actual  removals  were  in  some  instances  made.  Judge 
William  Jay,  in  his  biography  of  his  father,  makes  the 
broad  statement  that  "not  one  individual  was  dismissed 
by  him  from  office  on  account  of  his  politics."  The  spirit 
of  this  statement  is  perhaps  justified  by  the  fact  that  no  no- 
torious instance  of  political  ostracism  is  recorded  against 

'  MS.  Minutes  of  the  Council  of  Appoifitment;  as  in  Queens  where 
five  names  are  dropped  and  three  new  names  appear;  compare  ii,  332, 
iii,  62,  87, with  iii,  196;  or  King's,  five  changes  in  a  list  of  twenty-four; 
compare  ii,  345,  iii,  6,  with  iii,  197;  compare  also  ii,  339,  iii,  64,  81,  107, 
113,  with  iii,  198.  199- 
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him,  and  by  the  additional  fact  that  dismissal  did  not  by 
the  construction  of  the  councillors'  power  necessarily  ori- 
ginate with  the  governor/  As  a  literal  statement,  however, 
it  is  far  from  accurate.  The  facts  are  of  course  more  or 
less  elusive,  but  it  seems  well  assured  that  a  considerable 
ntunber  of  lesser  officials  paid  the  price  of  their  opposition 
with  their  positions.  Certain  it  is  that  when  the  republi- 
cans were  restored  to  power  in  1801,  a  number  of  letters 
from  deposed  officers  seeking  reinstatement  assert  that 
they  were  removed  during  the  administration  of  Governor 
Jay  on  account  of  their  politics.  Alexander  Zuntz,  asking 
to  be  reappointed  as  auctioneer,  assigns  as  one  of  his  claims 
to  consideration  "  that  the  late  Governor  jay  made  the  very 
Expression  that  his  reason  of  removing  my  Com""  on  Ace* 
of  being  a  Republican,  my  authority  I  have  of  this  by 
Ez[ekiel]  Robins  Esq^"  *  Philip  Pell,  writing  to  Governor 
ainton  in  1801,  states  that  twelve  years  previous  he  was  ap- 
pointed surrogate  of  Westchester  county  and  '*  continued 
until  some  time  in  October  last,  when,"  he  goes  on,  "  I  was 
superseded  by  the  then  Governor  and  Council  of  appoint- 
ment. Why  this  removal  from  office  I  know  not,  unless  to 
gratify  the  desire  of  Samuel  Youngs  who  probably  was  a 
favorite."  *  His  statement  is  borne  out  by  the  fact  that 
the  minutes  bear  no  record  of  the  cause  of  his  removal.* 
Again  : 

The  petition  of  Ephraim  Hoit  of  Uie  City  of  New  York, 
broker. 

Respectfully  Sheweth 

That  during  the  administration  of  his  Excellency  Governor 
ainton  he  was  appointed  one  of  the  Auctioneers  of  the  said 

^  Assembly  Journal,  xxiv,  201. 

'July  6,  1801;  Civil  Files  of  the  Council  of  Appointment, 

•July  7,  1801;  ibid,  *  MS.  Minutes  of  the  Council,  iv,  277. 
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cky  and  continued  sudi  until  the  administration  of  his  Ex- 
ceHency  Governor  Jay,  when  he  was  superseded  witiiout  any 
reason  being  assigned. 

That  he  trusts  few  persons  have  been  better  recommended 
than  your  petitioner,  and  he  begs  leave  to  refer  the  Council  to 
the  reccmimendation  now  on  file  among  the  papers  of  the 
Council  of  appointment. 

Your  petitioner  therefore  hopes,  that  as  no  cause  whatever 
was  assigned  for  displacing  him,  he  may  with  propriety  solicit 
of  your  honorable  body  a  reappointment,  which  hereby  he 
most  respectfully  does:  And  as  in  duty  bound  he  will  ever 
pray  &c.* 

The  minutes  of  the  council  also  yield  some  light  upon  the 
question  of  removals  during  Jay's  term  of  office.  It  was 
the  custom  in  the  council  in  case  of  a  removal  for  miscon- 
duct in  office  for  the  accusation  to  be  entered  on  the  minutes 
and  for  the  accused  to  be  notified  that  the  council  was  ready 
to  hear  his  defense.  If  the  accusation  was  sustained  and 
removal  followed,  an  entry  was  then  made  stating  the  cause 
of  the  removal.  Mr.  Hammond,  the  historian  of  New 
York  politics,  points  out  two  instances  of  removal  under 
Jay  in  which  no  cause  was  entered.  One  was  the  case  of 
John  Jacob  Lansing,  removed  from  the  office  of  sheriff  of 
New  York  in  December,  1798,  and  the  other  was  that  of 
Jedediah  Peck  who  was  removed  from  the  office  of  judge 
of  Ots^^  coimty  in  March,  1799.*  The  latter  was  clearly 
a  case  of  political  removal.  A  careful  examination  of  the 
minutes,  however,  reveals  that  in  nimierous  other  instances 
a  supersedeas  was  issued  without  any  record  of  misconduct 
being  entered,  although  the  custom  of  entering  the  cause  for 

'July  3,  1801;  Civil  Files  of  the  Council  of  Appointment,    Sec  also 
letters  of  Samuel  Page,  July  4, 1801,  and  of  James  Lowerrc,  July  8, 1801. 
^Albany  Register,  August  25,  1801. 
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removal  was  in  most  cases  followed.  In  March,  1796 
Hezekiah  Holdridge  was  removed  from  the  office  of  jus- 
tice of  the  peace  in  Columbia  county  without  assigned 
cause.^  In  August,  1798  Asa  Danforth  was  deprived  with- 
out apparent  cause  of  the  judgeship  of  the  court  of  common 
pleas  in  Onondaga  as  well  as  of  his  lieutenant-colonelcy  in 
the  militia.*  After  March,  1799,  James  Provoost  was  no 
longer  allowed  to  inspect  lumber  for  the  county  of  Albany 
although  no  misconduct  appears  against  him.*  Many  other 
instances  might  be  pointed  out.*  If  all  the  removals  from 
office  during  Jay's  administration  in  which  no  entry  of  the 
cause  was  made  are  to  be  regarded  as  removals  for  political 
reasons,  the  evidence  is  tolerably  conclusive  that  the  policy 
was  adopted  at  least  to  an  appreciable  extent.  It  must  be 
remembered,  however,  that  the  minutes  kept  by  the  council 
were  very  meager,  and  something,  it  may  be,  can  be  laid  to 
the  delinquency  of  the  recording  secretary.  But  whether 
or  not  every  one  of  these  removals  was  for  the  offense  of 
politics  it  is  likely  that  some  of  them  were.  It  is  coloring 
the  facts  of  history,  therefore,  to  state  that  the  policy  of 
removal  was  wholly  foreign  to  the  administration  of  the 
federalists  in  New  York. 

The  policy  which  Jay  pursued  in  the  distribution  of  the 
patronage  in  New  York  is  of  supreme  interest  chiefly  be- 
cause his  election  to  the  governorship  of  the  state  marked 
the  first  change  of  party  supremacy.  He  was  creating  pre- 
cedent at  first  hand,  for  neither  in  New  York  nor  in  na- 
tional politics  had  there  ever  been  presented  the  situation  of 
a  new  administration  whose  political  principles  differed 
from  those  of  its  predecessor.     Displacements  in  office  for 

*  MS.  Minutes  of  the  Council^  iii,  205. 

^Ibid.,  iv,  85.  ^Ibtd.,  iv.  145. 

*7Wtf.,  iv,  56,  82,  93,  136,  170,  17s.  176,  203,  248,  271.  277. 
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reasons  of  politics  were  begun  with  no  little  vigor  by  the 
federalist  councils  under  Clinton,  and  while,  as  has  been 
pointed  out,  a  similar  policy  was  pursued  by  Governor  Jay 
at  least  to  some  extent,  yet  nothing  which  could  be  termed 
a  general  system  of  removals  was  adopted. 

When  we  turn  from  the  consideration  of  local  conditions 
to  those  which  obtained  in  national  politics  at  the  same 
time  we  find  one  striking  difference  which  bears  an  im- 
portant and  obvious  relation  to  the  problem  of  the  civil  ser- 
vice. When  John  Adams  succeeded  to  the  presidency  in 
1797  there  was  no  change  of  politics  in  the  administration. 
Adams  was,  indeed,  the  first  president  elected  by  a  party 
upon  fairly  well  defined  issues,  but  Washington,  al- 
though nothing  of  a  partisan,  was  nevertheless  a  federalist 
in  his  beliefs.  His  appointees  had  been  chosen  with  great 
care  and  deliberation,  and  once  in  office  they  naturally  in- 
clined to  the  creed  of  the  administration.  It  is  probable, 
therefore,  that  Adams  did  not  find  many  of  them  inimical  to 
the  policies  of  the  administration,  and  the  question  of  re- 
movals did  not  in  any  large  sense  arise. 

It  is  difficult  to  ascertain  what  general  principles  guided 
Mr.  Adams  in  the  making  of  appointments.  He  has  left 
us  in  writing  no  such  clearly  outlined  policy  as  Washing- 
ton's letters  exhibit.  And  yet  there  were  reasons  for  this. 
The  whole  ntunber  of  officers  was  not  great,  and  most  of 
them  were  acceptably  filled.  The  fact  that  Mr.  Adams  re- 
ceived without  question  the  bequest  of  a  ready-made  cabinet 
would  seem  to  indicate  that  the  idea  of  making  promiscuous 
changes  among  those  in  office  never  occurred  to  him.  Con- 
sidering, therefore,  that  his  appointments  were  narrowed  to 
the  filling  of  chance  vacancies  and  occasional  offices  of  new 
creation,  there  was  little  need  for  his  formulating  an  elab- 
orate policy.  Moreover,  it  is  probably  true  that  Adams  left 
to  his  cabinet  members  the  appointment  of  many  more  offi- 
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cers  than  did  Washington/  Owing  to  these  facts  the  num- 
ber of  applications  for  executive  favor  was  much  smaller 
than  it  had  been  during  the  administrations  of  Washington  ;* 
and  the  distribution  of  the  patronage  did  not  become  one 
of  the  serious  executive  problems  of  Adams's  term  of  office. 
Since  the  question  was  distinctly  one  of  minor  consider- 
ation during  an  administration  that  was  in  some  other  poli- 
tical aspects  one  of  the  most  turbulent  in  our  history,  it  is 
scarcely  a  matter  for  wonder  that  it  is  only  by  patching  to- 
gether a  fragment  here  and  an  isolated  instance  there  that 
we  are  able  to  arrive  at  anything  that  might  be  called  a 
policy  or  system  of  appointment. 

It  seems  reasonably  certain  that  in  his  civil  appointments, 
at  least,  Adams  adopted  a  careful  policy  of  exclusion  to- 
ward all  republican  candidates.  No  instance  has  been  pointed 
out  of  his  having  appointed  to  office  a  man  politically  opposed 
to  the  party  that  had  placed  him  in  office,  although  he  re- 
ceived applications  from  republicans  as  well  as  federalists.' 
Whether  Adams  acted  in  this  from  the  personal  conviction 
that  upon  the  party  in  power  lay  the  duty  of  strengthening 
its  hold  by  a  jealous  distribution  of  patronage  or  whether 
he  was  strongly  influenced  by  the  fear  of  senatorial  rejec- 
tion seems  open  to  question.  The  senate  was  not  prepared 
to  exhibit  the  same  deference  to  his  nominees  which  they 
had,  with  one  exception,  accorded  those  of  Washington, 
and  Adams  did  not  fail  to  realize  this.  His  second  nomin- 
ation, that  of  his  son  John  Quincy  Adams  to  be  minister 

^Atnerican  Historical  Review ,  ii,  242. 

•TWrf.,  ii,  241.  Mr.  Galliard  Hunt  points  out  this  fact  in  the  valuable 
study  he  has  made  of  the  applications  for  office  received  during  Adams's 
administration,  based  upon  the  papers  on  file  in  the  archives  of  the  De- 
partment of  State. 

•/«</.,  ii,  243. 
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plenipotentiary  to  the  king  of  Prussia,  was  at  first  rejected/ 
and  was  finally  approved  only  after  having  been  the 
subject  of  debate  at  three  executive  sessions.*  He 
seems  to  have  said  very  little  in  regard  to  this  matter 
while  he  was  in  office,  but  some  years  later  he  writes: 
"The  president  has  not  influence  enough,  and  is  not  inde- 
pendent enough.  Parties  will  not  allow  him  to  act  for  him- 
self. For  twelve  years  one  party  prevailed,  and  that  party 
would  not  allow  their  presidents  to  be  impartial."  *  And 
again: 

The  President  has,  or  ought  to  have,  the  whole  nation  before 
him,  and  he  ought  to  select  the  men  best  qualified  and  most 
meritorious  for  offices  at  his  own  responsibility,  without  being 
shackled  by  any  check  by  law,  constitution,  or  institution. 
Without  this  unrestrained  liberty,  he  is  not  a  check  upon  the 
legislative  power  nor  either  branch  of  it.  Indeed  he  must 
be  the  slave  of  the  party  that  brought  him  in.  He  never  can 
be  independent  or  impartial.* 

However  great  the  influence  of  the  senate  may  have 
been  in  calling  out  Mr.  Adams's  strictly  partisan  nom- 
inations, it  is  undeniably  true  that  his  proscription  of 
the  opposition,  so  far  as  it  lay  in  his  power,  was 
pretty  thoroughgoing.  He  confesses  that  he  was  more 
cautious  in  the  matter  of  appointing  "  democrats  and 
Jacobins  of  the  deepest  dye "  than  Washington  had 
been;  and  while  he  denied  in  the  same  letter,  written  to 
Oliver  Wolcott  in  1800,*  that  he  had  ever  laid  down  as  a 
rule  that  "  any  man's  political  creed  would  be  an  insuper- 

'  May  20,  1797;  Executive  Journal  of  the  Senate,  i,  241. 
'  Ibid, ,  i ,  240-242.        •  Adams,  Life  and  Works  of  John  Adams,  vi ,  539. 
*  February  18,  181 1;  ibid,,  ix,  634. 

^Ibid,,  ix,  87.     Gibbs,  Administrations  of  Washington  and  John 
Adams,  W,  431,  43^. 
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able  bar  to  promotion,"  yet  his  theoretical  assertion  of  poli- 
tical generosity  and  independence  falls  far  short  of  creating 
a  liberal  policy  of  patronage  when  it  is  placed  over  against 
the  fact  that  his  civil  appointments  were  confined  exclu- 
sively to  federalists.  "  Political  principles,  and  discretion, 
will  always  be  considered,"  he  went  on  in  the  letter  to  Wol- 
cott,  "  with  other  qualifications,  and  well  weighed,  in  all 
appointments."  And  this  one  sentence  probably  contains 
the  essence  of  Adams's  opinion  on  the  subject  Political 
creed  was  of  importance  but  other  qualifications  were  not  to 
be  ignored.  And  there  is  no  evidence  that  he  was  careless 
in  the  consideration  of  these  "  other  qualifications."  It  was 
an  era  when  almost  every  act  of  the  administration  was  as- 
cribed to  sinister  intent  and  every  error,  however  honest, 
was  eagerly  ferreted  out  for  malignant  assault.  Had  he 
appointed  unfit  characters  solely  upon  the  basis  of  their 
political  services  the  republican  press  would  hardly  have 
permitted  the  fact  to  be  concealed.  That  they  did  not 
herald  many  errors  in  this  regard  is  no  trivial  evidence  that 
there  were  few  to  herald. 

Adams's  system  of  patronage  was,  however,  attacked  in 
two  other  regards.  He  was  accused  of  nepotism,^  and  the 
few  isolated  cases  of  political  removals  which  he  made  were 
held  up  to  public  scorn.  ^  Neither  of  the  accusations  was 
without  basis  in  fact.  In  regard  to  the  former,  Adams 
seems  to  have  lacked  that  fine  conscientiousness  and  that 
jealous  regard  for  his  own  good  repute  which  had  prompted 
Washington  to  refuse  under  similar  circumstances  to  nomin- 
ate for  office  members  of  his  own  family.'     In  a  letter  to 

^Jefferson  Papers,  Massachusetts  Historical  Collections,  Ixi,  91. 
*CaIIender,    The  Prospect  Before  Us,  31,  32;  Wood,  History  of  the 
Administration  of  John  Adams,  161,  162. 
'Washington,  Writings  (Ford  ed.),  xi,  395,  note. 
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Hanulton  written  in  1800  in  regard  to  a  change  of  com- 
mand in  the  army  for  his  son-in-law,  he  says : 

I  anticipate  criticism  in  everything  that  relates  to  Colonel 
Smitfa ;  but  criticism,  now  criticized  so  long,  I  regard  no  more 
than  "  Great  George's  birth-day  song."  Colonel  Smith  served 
through  the  war  with  high  applause  of  his  superiors.  He  has 
served,  abroad  in  the  diplomatic  corps,  at  home  as  marshall  and 
supervisor,  and  now  as  commandant  of  a  brigade.  These  are 
services  of  his  own,  not  mine.  His  claims  are  his  own.  I 
see  no  reason  or  justice  in  exxduding  him  from  all  service, 
wfaik  his  comrades  are  all  ambassadors  or  generals,  merely 
because  he  married  my  daughter.^ 

This  seems  to  sum  up  Adams's  independence  of  attitude 
toward  the  propriety  or  impropriety  of  his  lending  his  official 
power  of  patronage  to  the  advancement  of  his  relatives. 
Colonel  Smith  had  married  his  only  daughter,  and  it  was  in 
his  interest  that  Adams  more  than  once  laid  himself  open  to 
severe  criticism.  Washington  had  early  singled  Smith  out 
for  preferment  *  and  Adams  saw  no  reason  why  he  should  be 
less  alive  to  his  son-in-law's  deserts.  In  1798  the  immi- 
nence of  war  with  France  called  for  the  organization  of  a 
provisional  army  of  which  Washington  was  appointed  lieu- 
tenant general  and  commander-in-chief.  Colonel  Smith 
was  mentioned  by  Washington  as  his  choice  for  one  of  the 
three  brigadier  generals  to  be  appointed.  His  name  was  also 
put  down  in  a  list  of  possible  nominations  for  the  office  of 
adjutant  general,  but  his  name  ranked  third  in  a  list  of 
candidates  only  one  of  whom  was  to  be  placed  in  nomiria- 
tion.*  Adams  promptly  nominated  him  "  to  be  Adjutant 
General,  with  the  rank  of  Brigadier  General,"  *  and  the 

^  Adams,  Liff  and  Works  of  John  Adams ,  ix,  63. 
^Executive  Journal  of  the  Senate,  i,  32,  33,  81,  82. 
'Washington,  Writings  (Ford  ed.),  xiv,  41,42;  Upham,  (Pickering), 
Life  of  Timothy  Pickering,  iii,  464. 
^Executive  Journal  of  the  Senate,  x,  21^2, 
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senate,  acting  largely  upon  the  advice  of  Secretary  of  War 
Pickering/  as  promptly  declmed  to  agree  to  the  nomina- 
tion. The  senate  having  ratified  all  the  other  military  nom- 
inations made  by  the  president  at  that  time,  Mr.  Adams  was 
estopped  from  nominating  Smith  to  the  brigadier  general- 
ship for  which  Washington  had  desired  him,  and  the  dis- 
appointed son-in-law  was  subsequently  forced  to  accept  a 
lieutenant  colonelcy  in  a  New  York  regiment.*  When  the 
army  disbanded  in  1800,  and  Smith  found  himself  out  of 
employment,  he  was  again  brought  forward  by  Adams  and 
nominated  for  the  post  of  surveyor  and  inspector  of  re- 
venue for  the  district  of  New  York.'  His  previous  busi- 
ness career  was  on  this  occasion  the  subject  of  somewhat 
rigid  investigation  by  a  senatorial  committee,  but  after  a 
few  months'  delay  the  nomination  was  at  length  confirmed.* 

Nor  were  Adams's  sins  of  "  domestic  consideration  "  con- 
fined to  his  advancement  of  Smith.  The  diplomatic  eleva- 
tion of  his  son  brought  down  criticism  upon  his  head,  while 
the  appointment  of  his  wife's  nephew,  William  Cranch,  as 
an  assistant  judge  of  the  District  of  Columbia  was  among 
the  last  acts  of  his  administration.*^ 

As  to  the  other  charge  in  the  indictment  against  his  sys- 
tem of  patronage,  the  evidence,  so  far  as  it  goes,  is  also 

*Upham  (Pickering),  op,  cit,,  iii,  465,  466. 

^Executive  Journal  of  the  Senate,  i,  299,  303.  *Ibid.,  i,  357« 

*Upham  (Pickering),  op,  cit,,  iii,  468,  469;  Executive  Journal  of  the 
Senate,  i,  384,  387.  It  is  perhaps  worthy  of  note  that  Mr.  Adams  did 
not  in  every  instance  jrield  to  Smith's  requests  for  his  assistance.  In 
1799  he  wrote  him:  **  If  you  desire  the  command  of  Detroit,  you  must 
solicit  it  of  the  Secretary  at  War,  the  Commander-in-chief  of  the  array, 
or  Major-General  Hamilton.  I  will  not  interfere  with  the  discipline 
and  order  of  the  army  because  you  are  my  son-in-law."  Adams,  Life 
and  Works  of  John  Adams,  ix,  652. 

•Nominated  February  28,  1801;  Executive  Journal  of  the  Senate,  i, 
387;  Adams,  Life  and  Works  of  John  Adams,  ix,  63,  note. 
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dearly  against  him.  Adams  did  make  a  few  removals  upon 
political  grotmds.  But  when  the  attempt  is  made  to  dis- 
cover in  Adams's  policy  substantial  elements  of  a  system 
of  spoils  beyond  his  rigid  exclusion  of  the  republicans  from 
office,  the  evidence  is  much  weakened  by  the  isolation  of  the 
few  cases  recorded,  by  the  violence  of  the  removed  offenders, 
and  by  the  fact  that  charges  were  usually  evoked.  Callen- 
dar,  indeed,  asserted  with  his  customary  unbridled  extra- 
vagance that  Adams's  system  of  persecution  extended  all 
over  the  continent.  "  Every  person  holding  office,"  he  went 
on,  "  must  either  quit  it,  or  think  and  vote  exactly  with  Mr. 
Adams.  A  catalogue  of  these  expulsions  would  fill  a  pamph- 
let" *  It  is  significant,  however,  that  he  mentions  only 
two  such  expulsions,  and  Callendar  was  certainly  not  the 
man  to  hesitate  rushing  into  print  with  multiplied  instances, 
provided  that  instances  were  to  be  had. 

The  removal  of  Tench  Coxe  from  his  post  in  the  treasury 
is  perhaps  the  earliest  case  on  record  of  dismissal  from  a 
position  imder  the  national  government  for  political  pur- 
poses solely.*  Coxe  was  dismissed  in  December,  1797,  from 
the  position  of  commissioner  of  revenue  to  which  he  had 
been  appointed  by  Washington  five  years  before.  It  seems 
that  the  republican  activities  of  Coxe  proved  unendur- 
able to  the  administration,  although  the  exact  nature  of  his 
partisan  offenses  does  not  appear.  He  himself  in  his  cor- 
respondence with  Jefferson  a  few  years  later  seeking  rein- 
statement to  office,  ascribed  it  in  general  to  his  "  course  of 
firm  and  constant  exertion  "  in  behalf  of  the  republican 
cause,*  and  he  cited  a  number  of  minor  incidents  in  which  he 
had  given  groimd  for  complaint.    According  to  Gibbs's  ac- 

'  Callendar,  op.  cit.y  32.     Repeated  in  Wood,  op,  cit,,  162. 

'Fish,  The  Civil  Service  and  the  Patronage,  19. 

^American  Historical  Review,  ii,  260,  261,  letter  to  Jefferson  quoted.. 
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count/  the  Secretary  of  State,  Mr.  Wolcott,  had  previous  to 
his  dismissal  informed  Coxe  that  the  charge  preferred 
against  him  was  that  of  deliberate  misconduct  in  office. 
George  Cabot  wrote  to  Wolcott,  "  I  rejoice  to  hear  that 
you  have  finally  expelled  a  traitor  from  the  treasury,  who 
never  deserved  to  be  trusted."^  And  it  seems  to  have  been 
freely  asserted  by  republicans  without  denial  both  in  and 
out  of  Congress  that  Coxe  had  been  turned  out  of  office  on 
account  of  his  political  opinions.^  If  an  instance  in  a  whole 
scheme  of  appointments  can  be  said  to  establish  a  precedent, 
those  who  were  responsible  in  later  years  for  the  introduc- 
tion of  a  more  drastic  system  of  spoils  in  the  national  gov- 
ernment found  here  an  authority  in  practice  to  which  they 
could  ever  point  the  finger  of  apology. 

But  this  was  not  the  only  case  of  political  removal  by 
Adams.  William  Gardner,  the  commissioner  of  loans  for 
New  Hampshire  and  Joshua  Whipple,  the  collector  of  cus- 
toms for  Portsmouth,  were  also  deprived  of  office  because 
they  were  too  vehement  in  their  opposition  to  the  admin- 
istration of  the  party  in  power.  Whipple,  it  is  true,  was 
accused  of  making  unjust  exactions,  but  the  chief  ground 
upon  which  their  removal  was  asked  was  neither  dishon- 
esty nor  inefficiency,  but  their  "  extreme  jacobinism  "  and 
their  unakerable  hostility  to  the  government.*  Years  later 
Adams  himself  admitted  the  indiscretion  of  these  removals. 
In  an  unpublished  pamphlet  written  in  1808  and  found 
among  his  papers,  he  wrote  : 

The  power  of  removal  was  never  abused  in  the  first  twelve 
years,  except,  perfiaps,  in  4wo  instances,  and  those  removals 

^  Administrations  of  Washington  and  Adams ^  ii,  6.       ^Ihid,,  ii,  9. 
'Annals  of  5th  Congress,  3d  session,  2971;  Adams,  Writings  of  Albert 
Gallatin,  i,  123. 
*Afnerican  Historical  Review,  ii,  254-256. 
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were  made  at  4ihe  earnest  and  repeated  salicitataons  of  all  the 
members  of  the  house,  and  one  of  the  niembers  of  the  senate, 
from  New  Han>pshire,  much  against  the  inclination  of  the 
president.  Representations  of  misconduct  in  oflSce  were  made 
to  the  president,  and  probably  credited  by  those  members  of 
congress;  but  there  is  now  reason  to  suspect,  that  they  were 
dictated  by  too  much  of  a  party  spirit.* 

If  Mr.  Adams  bad  added  the  case  of  Tench  Coxe,  he  would 
perhaps  have  been  justified  in  asserting  that  these  were  the 
only  instances  of  the  "  abuse  of  the  power  of  removal " 
during  the  supremacy  of  the  federalist  party.  If  a  few 
other  republicans  were  removed,  causes  other  than  their  poli- 
tical views  were  perhaps  with  justice  assigned.  The  ntmi- 
ber  of  removals  for  any  cause  was  exceedingly  small.* 

The  insignificant  part  which  civil  appointments  played  in 
Mr.  Adams's  administration  is  rendered  even  more  striking 
by  the  comparatively  large  number  of  military  appoint- 
ments that  were  made.  The  threatened  war  with  France 
and  the  consequent  organization  of  the  provisional  army 
account  for  the  disproportion.  Questions  of  party  did  not 
enter  into  this  larger  class  of  appointments  although  the 
personal  element  is  sonwtimes  traceable  in  the  history 
which  covers  them.  In  a  letter  to  James  McHenry,  his 
secretary  of  war,  written  May  7,  1799,  Adams  clearly  out- 
lines the  impartial  attitude  which  he  seems  consistently  to 
have  followed.     He  writes: 

Merit  I  consider,  however,  as  the  only  scale  of  graduation  in 
the  army.  Service  and  rank  in  the  last  war,  or  in  any  other 
war,  are  only  to  be  taken  into  consideration  as  presumptive 
evidence  of  merit,  and  may  at  any  time  be  set  aside  by  con- 

*  Adams,  Life  and  IVorks  of  John  Adams,  vi,  539. 
*Mr.  Fish  states  that  there  were  only  nineteen  cases  during  Adams's 
administration;  Fish,  Tlie  Civil  Service  and  the  Patronage,  20,  21. 
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trary  proof.  Services  and  rank  in  civil  life,  and  in  time  of 
peace,  I  think,  ought  not  to  be  forgotten  or  neglected,  for 
they  ore  often  of  more  utility  and  consequence  to  the  public 
than  military  services.* 

That  he  followed  a  course  of  similar  independence  of 
party  in  his  diplomatic  appointments  is  evidenced  by  the 
well  known  fact  that  he  was  deterred  from  sending  Jeffer- 
son on  the  difficult  mission  to  France  only  by  reason  of  his 
holding  the  office  of  vice-president,  that  Madison  was  his 
second  choice,  and  that  Gerry  was  finally  chosen  much 
agfainst  the  wishes  of  the  Hamiltonian  element  of  his 
cabinet.^ 

In  summing  up,  the  policy  that  the  federalists  adopted 
both  nationally  and  locally  in  the  distribution  of  the  patron-  ' 
age  which  lay  in  their  hands  seems  to  have  been  essentially 
one  of  exclusion  of  the  opposition.  It  is  probable  that  they 
were  actuated  in  this  far  more  by  a  strong  belief  that  the 
public  welfare  demanded  it  than  by  less  laudable  motives  of 
personal  interest  or  party  aggrandizement  The  exigencies 
of  the  new  government  called  for  the  settling  of  its  adminis- 
trative and  judicial  offices  upon  men  whose  political  tenets 
were  in  harmony  with  the  policies  of  the  party  in  power. 
Washington,  it  is  true,  stood  upon  a  firm  platform  of  an 
impartial  judgment  as  between  merits,  but  it  must  be  re- 
membered that  in  the  hour  when  the  question  of  appoint- 
ments was  most  vital  with  him,  nationally  organized  poli- 
tical parties  scarcely  existed.  They  were  in  process  of  for- 
mation during  the  period  of  his  administration  and  emerged 

*  Adams,  Life  and  Works  of  John  Adams,  viii,  640. 

*  For  Adams's  account  see  his  Boston  Patriot  Letter,  xlii;  Adams, 
Life  and  Works  of  John  Adams y  ix,  284,  285.  For  Jefferson's  account 
see  his  *' Anas;"  Writings  of  Jefferson  (Ford  ed.).  i,  272.  ijz^  See 
also  Gihhs,  Administrations  of  Washington  and  John  Adams,  i,  462  et  seq^ 
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with  some  organization  only  in  the  election  of  1796.  The 
fact  that  in  1795  he  was  unwilling  to  bring  into  his  already 
distracted  cabinet  a  member  whose  political  views  were  op- 
posed to  the  general  course  of  his  administration  is  at  best 
a  poor  indication  of  his  attitude  upon  the  politics  of  his 
appointees,  yet  it  seems  reasonably  well  assured  that  in  these 
later  years  it  was  scarcely  his  custom  to  fill  offices  with  men 
notorious  for  the  ardor  of  their  opposition.  It  remained, 
however,  for  his  successor  in  office  to  establish  firmly  this 
exclusive  policy  of  the  federalists.  And  what  Adams  ac- 
complished for  his  party  in  the  allotment  of  national  offices 
Jay  strengthened  and  fortified  by  pursuing  a  similar  policy 
in  New  York.  It  is  true  that  in  the  main  he  refrained  from 
removing  the  Clintonians  whom  he  found  in  office,  but,  as 
has  been  pointed  out,  his  clemency  in  this  regard  is  largely 
depreciated  by  the  briefness  of  most  of  the  terms  of  office  in 
New  York  and  the  consequent  opportunity  for  substitution 
at  the  expiration  of  a  commission,  without  the  necessity  for 
a  technical  dismissal  of  the  occupant.  However  pure  and 
honest  were  the  motives  which  prompted  the  federalists,  and 
however  mild  the  method  adopted  for  securing  their  end, 
the  important  fact  to  notice  is  that  republicans  during  the 
period  of  federal  domination  were  rigidly  excluded  from 
office  and  the  end  of  the  century  found  federalists  occupying 
ahnost  the  whole  field  of  the  government  patronage. 

But  the  federalists  were  playing  a  losing  game.  It  called 
for  more  extended  influence  than  this  control  of  the  patron- 
age could  confer,  and  it  called  for  far  greater  tact  and  bal- 
ance than  Mr.  Adams  possessed  to  hold  the  party  together 
during  the  critical  years  which  preceded  their  fall  from 
power.  Cabinet  intrigues  and  dissensions,  the  subtle  compli- 
cations of  foreign  influence,  a  shambling  and  uncertain 
policy  in  foreign  affairs,  the  alien  and  sedition  acts,  Adams's 
estrangement  from  the  real  leaders  of  his  party — these,  as 
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a  background  for  a  more  violent  and  abusive  warfare  of 
words  than  has  ever  in  later  times  characterized  factional 
politics  in  America,  were  amply  sufficient  to  wreck  the  or- 
ganization of  the  federalist  party.  The  election  of  1800 
voiced  the  unfavorable  judgment  of  the  sovereign  majority. 
The  final  act  of  the  outgoing  federalists  in  regard  to 
the  patronage  has  received  more  attention  at  the  hands  of 
historians  than  all  the  other  phases  of  their  policy  combined. 
The  history  of  the  judiciary  act  of  February,  1801  and  of 
Adams's  appointments  under  it  is  too  well  known  to 
require  extended  conmient.  If  this  act  was,  as  the 
republicans  asserted  later,  only  a  bold  and  unscrupulous 
stroke  of  the  federalists  in  their  dying  hour  to  retain  control 
of  at  least  one  department  of  the  government,  it  was  cer- 
tainly the  most  reprehensible  act  attaching  itself  to  an 
administration  of  the  government  not  wholly  above  justi- 
fiable censure.  The  accusation  was  plausible.  It  came  as 
a  shock  to  every  friend  of  the  constitution  who  gave  it  cre- 
dence, for  so  shameless  a  tampering  with  the  conservative 
element  of  the  constitution  could  not  be  looked  upon  with- 
out dismay.  It  is  extremely  doubtful,  however,  whether 
the  depravity  of  the  federalists  was  anything  like  as  deeply 
laid  as  their  opponents  claimed.  Mr.  Adams  had  called  the 
attention  of  congress  to  the  indispensable  necessity  of  revis- 
ing and  amending  the  judiciary  system  in  his  message  to  the 
sixth  congress  at  the  opening  of  the  first  session  in  Decem- 
ber, 1799.^  A  bill  was  introduced  in  both  houses  in  the 
spring  of  1800  and  the  republican  members  took  active  part 
in  the  discussion  of  its  provisions.  After  "  a  warm  and 
lengthy  debate,"  postponement  to  the  second  session  of  the 
congress  was  finally   agreed   upon.^      This  was  certainly 

'Annals  of  6th  Congress,  ist  session,  188,  189. 
^Ibid,,  107,  666. 
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some  time  before  the  republicans  were  confident  of  victory 
or  the  federalists  seriously  anticipating  defeat  in  the  en- 
suing elections.  If  the  latter  were  scheming  to  secure  the 
judicial  department  to  themselves  they  were  certainly  tak- 
ing time  by  the  forelock.  And  the  republicans  were  as- 
suredly not  making  a  very  vigorous  stand  against  the  success 
of  their  scheme,  for  the  debates,  meagre  though  they  are, 
show  little  or  no  opposition  to  the  bill  as  a  whole.  In  the 
argument  against  postponement  it  was  even  boldly  stated, 
and  apparently  without  challenge  from  the  republicans, 
"that  the  close  of  the  present  Executive's  authority  was 
at  hand,  and,  from  his  experience,  he  was  more  capable  to 
choose  suitable  persons  than  another."  ^  At  the  opening  of 
the  next  session  of  congress,  in  November,  1800,  Mr. 
Adams  again  recommended  the  judiciary  system  to  their 
serious  consideration,  and  a  month  later  a  bill  similar  to 
that  before  the  house  at  the  preceding  session  was  reported 
from  the  committee  to  whom  the  subject  had  been  referred. 
Again  debate  was  had  on  its  several  provisions,  but  no  un- 
usual degree  of  acrimony  was  hurled  into  it,  and  the  sin- 
cerity of  its  authors  was  not  assailed.*  The  bill  passed  the 
house  on  the  twentieth  of  January,  the  senate  on  the  seventh 
of  February,  and  on  the  thirteenth  of  February  it  became  a 
law.  The  charge  so  furiously  fltmg  in  the  first  session  of 
the  next  congress,'  and  so  often  repeated  in  substance  since, 
that  the  federaHsts,  realizing  that  their  overthrow  was  at 
hand,  sought  to  entrench  themselves  in  the  judicial  depart- 
ment of  the  government  is  scarcely  borne  out  by  the  history 
of  the  origin  and  passage  of  the  bill. 
The  propriety  of  Mr.  Adams's  hastily  filling  up  the  new 

'Annals  of  6th  Congress,  ist session,  649. 
*Ilnd.,  878-880,  891-909,  912,  915. 
'Annals  of  7th  Congress,  ist  session,  581. 
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positions  created  by  the  bill — judges,  attorneys,  marshals — 
with  staunch  federalists  from  the  number  of  his  own  im- 
mediate followers  is,  however,  quite  another  question.  Not 
only  were  the  new  judicial  positions  occupied  but  every 
administrative  vacancy  in  sight  was  also  supplied  with  a 
good  federalist  In  this  unnecessary  selection  of  officers 
to  serve  under  his  successor  Adams  was  without  doubt  act- 
ing entirely  within  his  prerogative,  but  it  seems  hardly  open 
to  question  that  he  was  exalting  that  prerogative  at  the 
expense  of  decency.  There  is  little  wonder  that  Jefferson 
was  incensed.  Even  his  most  adverse  critic  justifies  his 
dissatisfaction.^ 

This  last  act  of  the  federalist  administration  served  only 
to  throw  into  unfortunate  relief  a  civil  service  policy  which, 
while  it  had  been  in  a  large  measure  free  from  littleness,  had 
been  nevertheless  consistently  exclusive  toward  the  opposi- 
tion. It  set  alive  a  spirit  of  grievance  among  the  triumphant 
incomers  and  gave  them  justification  for  immediate  attack. 
The  same  motives  which  had  prompted  the  federalists  to 
confine  their  appointments  to  the  only  party  which  had  ever 
enjoyed  the  power  of  government  could  not  fail  to  urge 
the  republicans  to  make  room  for  men  of  their  own  political 
calling.  The  natural  corollary  of  federalist  exclusion  was 
republican  removal. 

*  Hamilton,  History  of  the  Republic,  vii,  563.  With  Hamilton,  how- 
ever, as  between  these  enemies  of  his  father,  it  was  probably  a  case  of 
not  hating  Jefferson  less  but  Adams  more. 


CHAPTER  III 
The  Clinton-Jay  Controversy 

The  election  of  1800  gave  the  republican  party  its  first 
opportunity  to  cross  from  theory  into  practice.  Perhaps 
no  period  in  the  history  of  our  politics  is  more  interesting 
than  this  first  change  of  parties.  It  was  epochal  in  more 
than  one  respect,  but  chiefly  in  that  it  first  blazed  the  road 
with  precedent  for  future  party  changes.  There  were 
many  difficulties  to  be  overcome  and  many  problems  to  be 
met  and  solved  in  this  application  of  untried  party  prin- 
ciples— here  a  theory  of  constitutional  interpretation — to 
the  issues  inherited  from  those  of  a  different  school.  Strik- 
ing as  were  the  innovations  wrought  in  those  principles  by 
their  application  to  questions  of  practical  politics,  they  are 
beyond  the  scope  of  our  immediate  inquiry.  It  is  with 
the  first  problem  of  the  triumphant  party  that  we  are  con- 
cerned. The  voice  of  the  nation  had  placed  the  elective 
offices  in  their  hands ;  was  the  whole  number  of  appointive 
oflF:es  fully  occupied  by  the  party  of  the  opposition  to  re- 
main unaffected  by  the  change  of  parties?  The  question 
was  both  national  and  local.  And  perhaps  in  no  state  was 
its  local  significance  illustrated  so  well  as  in  New  York. 

It  must  be  remembered  that  at  this  time  that  unwritten 
dictum  of  our  constitution  by  which  the  president  is 
chosen  directly  by  the  voters  of  the  states  had  not  been 
fully  developed.  The  rise  of  parties  had,  indeed,  already 
deprived  the  presidential  electors  of  much  of  the  independ- 
ence of  choice  which  the  constitution  had  probably  intended 
69]  69 


yo        DEWITT  CUNTON  AND  THE  SPOILS  SYSTEM      [70 

them  to  enjoy,  but  in  1800  they  were  still  chosen  by  the 
legislatures  in  most  of  the  states/  It  was  possible,  there- 
fore, to  predict  approximately  the  result  of  the  presiden- 
tial election  as  soon  as  the  political  majority  of  the  electing 
legislatures  was  known.  Seventy  electoral  votes  were 
necessary  for  election.  Early  in  May,  1800,  when  the  New 
York  elections  were  held,  the  republicans  were  counting 
with  reasonable  certainty  on  sixty-one  of  these,  although 
their  confidence  fell  perceptibly  as  the  months  drew  on.' 
At  the  time,  however,  it  seemed  that,  if  New  York  should 
elect  a  republican  legislature,  the  twelve  votes  of  that  state 
would  render  Jefferson's  election  highly  probable.'  It  was 
thus  that  New  York  became  for  the  moment  the  pivot  upon 
which  the  hopes  of  the  contending  parties  were  balanced, 
and  the  state  elections  were  lifted  into  national  importance. 
How  the  contest  for  votes  in  the  New  York  elections 
was  fought  out  under  the  opposing  generalships  of  Hamil- 
ton and  Burr  is  too  much  a  matter  of  general  knowledge 
to  excuse  its  repetition.  Burr  had  with  consummate  skill 
chosen  a  ticket  that  would  harmonize  all  jealousies  of  fac- 
tion among  the  elements  of  his  party.*  He  had  created 
a  campaign  organization  not  nearly  as  far  behind  methods 
of  the  present  day  as  it  was  in  advance  of  those  of  his  own. 
When  the  result  was  known  it  was  seen  that  the  republican 
triumph  was  complete,  for,  while  the  federalists  counted  in 
the  senate  a  majority  of  six,  the  republicans  had  a  ma- 
jority of  twenty-five  in  the  assembly.*      And  republican 

*In  Rhode  Island,  Maryland,  Virginia  and  North  Carolina  electors 
were  chosen  by  the  people;  Stanwood,  History  of  the  Presidency ^  63. 

•/Wcf.,  59,  60. 

*  Hamilton  to  Jay,  May  7,  1800;  Jay,  Life  of  John  Jay,  i,  412;  Hamil- 
ton, Works  (Lodge  ed.),  viii,  549. 

^Hammond,  op,  cit,,  i,  136. 

^Senate  Journal,  xxiv,  9;  Assembly  Journal,  xxiv,  12. 
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victory  in  New  York  in  the  spring  of  1800  predicted  a 
rq)ublican  victory  in  the  nation  in  the  fall. 

Nobody  realized  this  more  fully  than  Alexander  Hamil- 
ton and  nobody  desired  more  keenly  than  he  to  prevent  it 
Hoping  even  in  the  face  of  defeat  at  the  polls  to  save  a 
majority  of  the  electoral  votes  to  the  federalists,  he  wrote 
to  Governor  Jay  strongly  urging  him  to  call  the  existing 
federalist  legislature  together  for  the  purpose  of  choosing 
dectors  by  districts.  It  was  the  famous  letter  to  which 
Jay  did  not  reply  but  upon  which  was  found  endorsed  in 
his  own  handwriting :  "  Proposing  a  measure  for  party 
purposes,  which  I  think  it  would  not  become  me  to  adopt."  ^ 

Not  the  least  significant  event  in  the  general  upheaval 
of  New  York  politics  in  1800  was  that  which  brought 
DeWitt  Qinton  forward  as  the  chief  of  the  republican  party 
— if  indeed  a  party  with  so  many 'factious  elements  can  be 
said  to  have  had  a  chief.  Young,  energetic,  dominating, 
it  is  not  far  to  seek  why  such  a  revolution  of  politics  should 
have  swept  him  to  the  front,  and  it  is  even  more  easily  un- 
derstood why  he  should  have  left  upon  that  revolution 
the  imprint  of  his  forceful  personality.  Both  in  his  pub- 
lic and  his  private  life  his  morals  were  good,  but  he  had 
none  of  the  sentimentalism  that  halted  before  the  shatter- 
ing of  a  precedent  which  he  conceived  to  be  ill-founded. 
He  seldom  broke  forth  into  explanation  of  his  plans  or 
theories,  but  he  had  little  to  hide  and  was  never  unscrupu- 
lous. His  mind  was  big  and  his  heart  was  big,  but  his 
sympathies  could  not  be  played  upon.  He  was  ambitious 
of  leadership  but  most  of  his  ambitions  were  justified  by 
his  superior  ability.  He  lacked  perhaps  the  theoretic  con- 
structiveness  of  mind  necessary  to  a  great  statesman,  but 
he  certainly  was  far  above  the  intrigue  and  cunning  of  the 

^Jay,  Life  of  John  Jay,  i,  414;  Hamilton  Works  (Lodge  ed.),  viii, 
551,  note. 
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mere  politician.  A  scientist  by  predilection  and  always  a 
lover  of  books,  it  is  probable  that,  had  not  opportunity  and 
environment  swept  him  early  into  the  vortex  of  politics,  he 
might  have  attained  eminence  and  distinction  in  a  more 
academic  career,  but  he  was  far  from  despising  the  game 
he  had  chosen  to  play.  He  has  left  us  in  his  papers  and 
letters  no  detailed  outline  of  his  beliefs  on  questions  of  the 
day.  On  scientific  and  historical  subjects  he  is  always  ver- 
bose, but  he  seldom  discussed  political  questions  in  the  ab- 
stract. Politics  was  the  business  of  his  life  and  he  seems 
to  have  concerned  himself  only  with  its  practical  problems. 
He  had  a  mind  for  the  concrete — perhaps  it  may  be  said 
for  the  constructively  concrete  when  it  is  considered  that 
the  Erie  Canal  stands  as  the  greatest  monument  to  his 
genius. 

The  training  of  his  yoimg  manhood  had  been  such  as 
eminently  to  fit  him  for  the  position  of  chief  of  his  party  at 
the  age  of  thirty-two.  His  grandfather,  Charles  Clinton, 
an  Irishman  born  of  English  stock,  had  emigrated  to 
America  in  1729  and  had  settled  eventually  in  Ulster,  now 
Orange,  County,  New  York.^  Here  his  father,  James 
Clinton,  and  his  uncle,  George  Clinton,  were  born  and  here 
at  the  hands  of  a  redemptioner  they  received  their  edu- 
cation.* DeWitt  Clinton  was  bom  at  Little  Britain,  Orange 
County,  in  March,  1769.  With  the  Anglo-Celtic  blood  of 
his  father  in  his  veins  flowed  the  Teutonic  element  of  his 
mother,  Mary  DeWitt,  a  woman  of  highly  respectable 
Dutch  descent.  Prepared  for  college  at  Kingston  Aca- 
demy, then  perhaps  the  best  institution  of  its  kind  in  the 
State,  he  entered  Columbia  College  in  1784  as  the  first 

'For  an  account  of  the  Clinton  family,  George  Clinton,  Public  Papers^ 
xxiii,  6310. 
^Ibid, 
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Student  matriculated  after  the  revolution/  and  was  gradu- 
ated with  honors  two  years  later.*  The  next  three  years 
were  given  over  to  the  study  of  law  with  Samuel  Jones,  but 
the  summer  of  1788  found  him,  a  youth  of  nineteen,  a 
violent  anti-adoptionist,  along  with  his  uncle,  the  gov- 
ernor, in  daily  attendance  upon  the  sessions  of  the  Pough- 
keepsie  convention  and  reporting  the  debates  for  a  New 
York  paper  of  the  opposition.  Although  admitted  to  the 
bar  in  1790*  he  abandoned  all  active  practice  of  the  law 
to  become  secretary  to  the  governor.  In  this  capacity, 
which  he  exercised  in  conjunction  with  that  of  secretary  of 
the  board  of  regents  and  of  the  board  of  fortifications  of 
New  York,  young  Clinton  received  admirable  training  for 
his  subsequent  career  of  politics.  The  year  1795  witnessed 
the  overthrow  of  the  republican  party  in  New  York,  and 
DeWitt  Clinton  turned  for  a  few  years  to  the  practice  of 
law.*  But  the  active  game  of  politics  lured  him  on.  De- 
feated in  1796  for  the  assembly,  he  was  successful  a  year 
later,  and  1798  found  him  a  senator  from  the  southern 
district.     His  career  in  the  legislature  was  not  without  dis- 

*  Qinton  had,  with  his  father,  reached  New  York  on  his  way  to  enter 
Princeton  when  Mayor  Duane  stopped  him.  It  seems  highly  probable 
that  the  arrangements  then  making  for  the  reopening  of  Columbia  Col- 
lege were  expedited  in  order  to  avoid  the  mortification  of  seeing  the 
governor's  nephew  forced  to  go  out  of  the  state  for  his  collegiate  train- 
ing. Letter  from  Dr.  William  Cochrane,  quoted  in  Hosack,  Memoir 
of  DeWitt  Clinton,  30. 

*  Clinton  delivered  an  oration  in  Latin  at  the  commencement  of  1786 
*' with  a  polite  and  well  adapted  salutation  in  the  same  language  to  the 
members  of  Congress,  the  Legislature,  the  Regents  and  Professors,  and 
to  the  Public  at  large."  Both  Congress  and  the  state  legislature  then 
in  session  in  the  city  suspended  to  attend  the  exercises;  Annals  of  New 
York  City  for  the  Year  1786,  124,  125. 

•Wilson,  Memorial  History  of  New  York,  iii,  60;  facsimile  of  the  roll 
for  attorneys  sworn  in  the  supreme  court. 

*  His  partner  was  John  McKesson;  Renwick,  Life  of  DeWitt  Clinton, 
46. 
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tinction,  and  his  personality  soon  began  to  attract  to  him 
a  substantial  portion  of  those  who  had  formerly  followed 
the  lead  of  George  Clinton. 

DeWitt  Clinton  watched  the  New  York  election  of  1800 
with  intense  interest.  He  was  as  keenly  alive  to  its  na- 
tional significance  as  was  Hamilton,  and  he  was  no  less 
eager  for  Jefferson's  elevation  to  the  presidency  than 
Hamilton  was  to  forestall  such  an  issue.  Before  the  com- 
plete returns  from  the  polls  had  been  received,  he  wrote 
to  Solomon  Southwick,  one  of  the  editors  of  the  Albany 
Register : 

I  thank  you  for  your  favor  of  the  12*^  instant.  It  contains 
information  of  some  of  the  Northern  Counties  of  which  I 
was  not  before  hopeful  and  which  compared  with  the  resuk 
of  our  elections  elsewhere,  places  it  beyond  doubt  that  Jeffer- 
son will  have  the  voice  of  this  State  for  President.  The 
consequence  has  been  dismay  &  despair  to  our  adversaries: 
Some  others  talk  of  abandoning  the  Country  and  all  of  them 
seem  to  give  up  their  cause  as  lost :  like  most  other  companions 
in  misfortune,  they  endeavor  to  shift  the  blame  off  from  them- 
selves upon  others  and  their  distress  and  dissatisfaction  en- 
crease:  It  has  given  an  electrical  shock  to  the  Cabinet  at 
Philadelphia — Mr.  Henry  has  resigned  upon  a  broad  hint — 
Pinckney  would  not  take  it  and  has  been  removed — ^The  addi- 
tional standing  army  is  to  be  disbanded  on  the  15***  of  next 
month.  These  measures  have  been  taken  it  is  supposed  with 
a  view  to  softening  if  not  of  conciliating  the  republican  party : 
Our  prospects  in  most  of  the  States  South  are  almost  equally 
good — ^they  brighten  even  in  Connecticut:  ail  the  calculating 
men — trimmers — office  seekers^-worshippers  of  power — who 
compose  not  an  inconsiderable  part  of  the  community  will  now 
come  over  to  us.  In  a  word,  the  failure  of  aristocracy  which 
has  been  erecting  with  so  much  care  and  whose  architects  have 
been  exhausting  their  powers  upon  for  nearly  twelve  years 
must  tumble  into  ruin.^ 

»May  17,  1800;  DeWitt  Clinton  Papers^  ii,  I75-I77. 
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The  legislature  which  had  been  elected  in  May  came  to- 
gether for  the  first  time  on  the  fourth  of  November.  Not 
since  1794  had  the  situation  of  a  governor  and  legislature 
of  diflferent  politics  been  offered  in  New  York.  Scarcely 
had  the  relative  strength  of  the  two  parties  been  shown  in 
the  vote  on  the  choice  of  presidential  electors  when  Adam 
Comstock  brought  in  a  resolution  for  a  new  council  of 
appointment.  The  consideration  of  the  resolution  was  post- 
poned for  one  day,  but  on  the  seventh  of  November  it  was 
adopted  by  a  strictly  party  vote/  and  DeWitt  Clinton, 
Ambrose  Spencer,  Robert  Roseboom  and  John  Sanders 
were  the  senators  chosen.  All  but  John  Sanders  were 
republicans  and  the  reason  why  he  was  chosen  instead  of  a 
fourth  republican  is  not  difficult  to  see.  The  constitution 
required  that  the  council  of  appointment  consist  of  one 
senator  from  each  of  the  four  senatorial  districts,  and  the 
eastern  district  had  sent  up  to  the  senate  a  solid  phalanx  of 
federalists. 

Comstock,  who  introduced  the  resolution,  had  a  griev- 
ance against  the  federalist  council  which  in  1794  had  been 
dected  before  its  time  to  secure  the  appointment  of 
Egbert  Benson  to  the  supreme  bench.  It  will  be  remem- 
bered that  he  had  been  dropped  without  assigned  cause 
when  the  coimcil  made  up  the  new  list  of  magistrates  for 
Saratoga  coimty.*  He  was  determined  now  to  show  to 
the  defeated  federalists  the  same  measure  of  charity  that 
had  been  meted  to  him;  and  the  republicans  in  the  assembly, 
flushed  with  their  recent  victory  and  perhaps  eager  to  get 
at  the  flesh-pots  still  wholly  in  the  camp  of  the  enemy,  did 
not  fall  far  behind  his  generous  lead.     In  vain  did  the  fed- 

^  Assembly  Journal,  xxiv,  15. 

*A(Um  Comstock,  Beriah  Palmer,  Jabcz  Davis  to  the  Council,  Feb- 
™^4.  179s;  Civil  Files  of  the  Council  of  Appointment, 
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eralists  protest  against  the  constitutionality  of  the  appoint- 
ment of  a  new  council.  Their  protest,  in  the  light  of  their 
own  action  under  similar  circumstances  a  few  years  pre- 
vious, only  redounded  to  their  stultification. 

It  appears  from  his  correspondence  that  DeWitt  Clinton 
had  in  mind,  from  the  time  when  the  result  of  the  spring 
elections  was  known,  the  possibilities  which  would  lie  in 
the  hands  of  a  republican  council.  It  is  probable,  too,  that 
he  had  his  eye  on  a  seat  in  that  council  for  himself.  In 
the  letter  to  Southwick  already  mentioned,  after  giving 
a  table  of  the  May  elections  for  the  assembly,  he  adds: 
"  Giving  them  [the  federalists]  all  the  doubtful  ones  and 
those  we  have  not  heard  from  we  have  an  abundance  to 
spare  on  a  joint  ballot:  Our  Senators  from  this  [the 
Southern]  and  the  Middle  district  have  succeeded  and 
Roseboom  *  from  the  Western,  no  doubt,  which  will  give  us 
a  republican  Council."  *  There  is  no  evidence  to  show, 
however,  that  DeWitt  Clinton  had  any  other  thought  than 
that  the  council  would  be  appointed  as  usual  in  the  month 
of  January. 

The  desire  of  the  assembly  to  see  a  republican  council 
immediately  installed  was  not,  however,  realized.  Whether 
the  new  council  did  not  believe  in  the  legality  of  their 
superseding  the  old  council  before  the  expiration  of  their 
year  of  service,  or  whether  they  made  an  unsuccessful  at- 
tempt to  sit  does  not  appear.  The  minutes  of  council  do 
not  record  any  such  attempt,  and  the  existing  council  lived 
out  its  legal  term,  having  held  its  first  meeting  February 

'  Roseboom  was  the  only  republican  senator  chosen  from  the  West- 
ern district  and  none  were  chosen  from  the  eastern  (Senate  Journal, 
xxiv,  3,  g) .  Since  the  council  consisted  of  one  senator  from  each  of  the 
four  districts,  it  is  clear  that  the  republican  majority  in  the  council  de- 
pended on  Roseboom *s  election  to  the  senate. 

^DeWitt  Clinton  Papers,  ii,  177. 
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7,  lioo  and  its  last,  January  28,  1801.*  The  new  council 
held  its  first  meeting  February  11,  i8oi.*  The  next  suc- 
ceeding council  was  not  appointed  until  the  thirtieth  of 
January,  1802.*  It  seems,  therefore,  that  the  council  ap- 
pointed in  the  fall  of  1800,  technically  at  least,  existed  for 
the  imconstitutional  period  of  fourteen  months. 

It  was  in  this  position  as  one  of  four  members  of  the 
council  of  appointment  that  DeWitt  Clinton  came  to  be 
recognized  as  perhaps  the  dominant  factor  in  New  York 
politics.  Many  had  held  the  position  before  him  without 
achieving  either  fame  or  power.  But  the  moment  was  cri- 
tical; the  council  was  small;  a  majority  of  its  members  in- 
cluding Clinton  were  of  the  triumphant  incoming  party; 
and  the  political  power  which  lay  potentially  in  the  hands 
of  that  council  was  enormous.  It  was  easy  to  see  that 
under  such  circimistances  a  man  of  Qinton's  overtopping 
personality  would  come  into  the  exercise  of  his  own 
strength.  Of  the  two  other  republican  members  of  the 
council  Roseboom  was  plastic  and  Ambrose  Spencer  was 
thoroughly  in  sympathy  with  Clinton.  In  fact  it  was  in 
this  council  that  there  grew  up  between  Clinton  and  SpenCer 
a  strong  friendship  which,  with  the  exception  of  a  single 
brief  interval  of  violent  political  estrangement,  lasted 
through  life. 

Spencer's  position  in  the  council  was  unique.  In  1794 
he  had  been  elected  to  the  assembly  as  a  federalist,  and  as 
such  had  warmly  supported  Hoffman's  motion  for  the  im- 
mediate appointment  of  a  federalist  council  to  serve  with 
Governor  George  Clinton.*    In  1797  he  was  chosen  a  mem- 

'  MS.  Minutes  of  the  Council  of  Appointment,  iv,  187,  306. 

'/Wrf.,  iv,  309.  ^Assembly  Journal,  y.yis,  ^. 

^Assembly  Journal,  xvii,  5;  Albany  Gazette,  January  9,  1794;  Ham- 
mond»  op,  cit.,  i,  79;  Barnard,  Discourse  on  the  Life  of  Ambrose 
Spencer,  33. 


78        DEW  ITT  CLINTON  AND  THE  SPOILS  SYSTEM       [78 

ber  of  a  council  of  appointment  which  was  unanimously 
federalist,  but  the  next  year  he  abandoned  the  federalist 
party  and  was  elected  to  the  senate  as  a  republican. 
Whether  he  was  moved  to  this  by  chagrin  at  not  having  his 
hopes  of  office  rewarded  ^  and  the  belief  that  his  personal 
advancement  could  be  best  secured  by  alignment  with  the 
republicans,  or  whether  he  was  prompted  by  a  genuine  and 
wholly  honorable  change  of  principles,  was  not  positively 
proved  at  the  time  and  probably  never  will  be.  There  may 
have  been  color  for  the  accusation  of  self-interest,  but 
Spencer  vigorously  repelled  the  insinuation.^  It  may  be 
said  in  extenuation  not  only  that  it  was  a  period  when 
alteration  of  political  allegiance  was  common,  but  that 
Spencer's  apostasy  was  accomplished  in  the  open  and  two 
years  before  the  final  overthrow  of  the  party  of  his  original 
adoption.  He  was  subsequently  appointed  attorney  gen- 
eral of  the  state,  and  in  1804  upon  the  resignation  of  Rad- 
cliff  was  placed  upon  the  bench  of  the  supreme  court 
where  he  rendered  distinguished,  service  first  as  associate 
judge  and  finally  as  chief  justice.  In  the  light  of  modem 
legal  ethics  Judge  Spencer's  later  activity  in  politics ' 
while  occupying  an  exalted  judicial  position  is  far  more 
reprehensible  than  his  much  censured  change  of  politics. 

Before  we  enter  upon  the  history  of  the  famous  council 
of  1 801  it  is  important  to  notice  the  extent  of  influence 
which  lay  in  its  control  of  the  entire  system  of  patronage 
in  New  York.  Some  idea  of  the  vastness  of  that  system 
may  be  grasped  when  it  is  considered  that  at  that  time 
almost  none  of  the  county  and  cfty  offices  were  of  local 

'  It  was  said  that  he  was  disappointed  in  not  being  appointed  comp- 
trollcr  at  the  time  when  that  office  was  created  and  filled  by  Samuel 
Jones;  Albany  Gazette,  October  5,  1801. 

*  Albany  Register y  January  12,  1802;  Hammond,  op,  cit.,  u  177. 

"  Barnard,  op,  cit.,  85;  Fish,  T/ie  Civil  Service  and  the  Patronage, 
90.91. 
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election  or  appointment.  Not  only  the  state  officers — 
secretary  of  state,  comptroller,  attorney  general,  surveyor 
and  commissary  general  —  not  only  the  whole  judiciary 
from  the  chancellor  down  to  the  pettiest  justice  of  the 
peace;  but  every  district  attorney,  the  mayor  and  recorder 
of  every  city,  every  county  clerk,  surrogate  and  sheriff, 
together  with  a  whole  army  of  auctioneers,  coroners,  mas- 
ters and  examiners  in  chancery,  inspectors  of  turnpike 
roads,  various  commercial  and  mercantile  inspectors,  com- 
missioners for  sundry  purposes  and  even  public  notaries, 
held  their  commissions  from  this  council/  And  there  was 
in  addition  the  vast  number  of  officers  in  the  militia.  In 
the  constitutional  convention  of  1821  the  fact  was  brought 
out  that  6663  civil  appointments  were  in  the  gift  of  the 
council  of  appointment.'  This  meant  in  round  numbers 
one  appointment  for  every  two  hundred  persons  in  the  state. 
While  the  population  of  New  York  in  1800  was  only  a 
little  more  than  a  third  as  large  as  it  was  in  1820,  the  pro- 
portion of  appointments  was  perhaps  even  greater.'  In 
the  year  1800  the  minutes  of  the  council  record  upwards  of 
eight  hundred  appointments.  It  is  easy  to  comprehend, 
therefore,  what  political  influences  could  be  sent  ramifying 
throughout  the  state  by  a  clever  manipulation  of  the  power 
of  this  council.  The  federalists  during  the  administration 
of  Governor  Jay  had  shown  by  the  policy  of  exclusion 
which  they  adopted  that  they  fully  recognized  the  possibili- 
ties which  lay  in  the  distribution  of  the  patronage.  The 
evolution  of  events  in  1800  had  thrust  the  younger  element 
of  the  excluded  party  into  power;  it  was  inevitable  that 
a  fight  over  the  spoils  should  occur. 

^Proceedings  of  the  New  York  State  Convention  of  1821,  86. 

*Ibid,,S6;  Proceedings  and  Debates  (Carterand  Stone,  ed.),  297.  The 
nambcr  of  military  appointments  was  8280. 

'The  population  in  1800  was  484,065;  2d  U.  S,  Census  /Report,  32. 
In  1820  it  was  1,372,812;  4th  U.  S,  Census  Report. 
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It  has  been  pointed  out  that  the  newly  chosen  republican 
council  did  not  meet  until  the  expiration  of  the  full  term 
of  the  outgoing  federalist  council.  But  when  they  came 
together  for  the  first  time  on  the  eleventh  of  February, 
1 801,  they  still  had  before  them  almost  five  months  of  ser- 
vice under  the  federalist  governor.*  The  question  natur- 
ally presented  itself,  will  Governor  Jay  put  in  nomination 
the  names  of  republicans  agreeable  to  the  majority  of  the 
council;  or  if  he  refuses  to  do  so,  will  the  council  advise 
and  consent  to  his  federalist  nominations? 

It  was  evident  from  the  first  meeting  of  the  council  that 
Jay  intended  to  dispute  every  inch  of  encroachment  upon 
his  authority.  In  a  number  of  counties  the  commissions  of 
sheriffs  had  expired  and  in  consequence  new  commissions 
had  to  be  issued.  The  minutes  of  this  meeting  re- 
cord that  Phineas  Carll  and  Cornelius  Bergen  were  reap- 
pointed sheriflfs  respectively  of  Suffolk  and  Kings  counties.* 
Both  of  them  had  been  chosen  to  office  by  federalist 
councils,  Carll  having  been  appointed  in  1799  and  Bergen 
in  1800.'  Although  the  minutes  bear  no  evidence  of  the 
fact,  it  seems  that  the  governor  almost  immediately  after 
these  appointments  were  made  raised  the  question  as  to  his 
legal  right  to  have  all  of  his  nominations  entered  upon  the 
minute  book,  and  the  council  after  some  discussion  con- 
ceded the  point  so  far  as  it  related  to  nominations  that  were 
acted  upon,  "  expressly  declaring,  however,  that  no  in- 
ference of  an  admission  of  a  right  of  nomination  in  the 
Governor  should  be  drawn,  but  intending  only  from  mo- 
tives of  courtesy,  to  consider  his  nominations  in  the  light 
of  recommendations  proceeding  from  the  chief  magistrate 
of  the  State,  and  therefore,  unless  under  peculiar  circum- 

'The  governor's  term  expired  July  i. 

*MS.  Minutes  of  the  Council,  iv,  309.  ^Ibid,,  iv,  122,  189. 
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Stances,  entitled  to  respectful  consideration."  *  The  con- 
cession was  a  departure  from  precedent  in  the  keeping  of 
the  council  minutes  and  certainly  it  is  doubtful  whether 
Jay  was  sound  in  his  contention  that  the  law  required  it.* 
The  question,  however,  served  to  bring  out  two  things; 
that  Jay  was  on  guard  and  that  DeWitt  Clinton  was  pre- 
paring to  disput  the  governor's  claim  to  the  exclusive 
right  of  nomination.  The  next  minute  entered  upon  the 
record  is  eloquent  both  of  the  feeling  which  existed  and  of 
the  attitude  of  the  parties  concerned.  "  His  Excellency  the 
Governor  having  nominated  Jessee  Thompson  for  the  office 
of  Sheriff  of  the  County  of  Dutchess,  the  Council,  excepting 
Mr  Sanders,  did  not  consent  to  his  appointment."  •  Seven 
further  attempts  did  the  governor  and  Mr.  Sanders  make 
to  appoint  a  sheriff  for  Dutchess,  and  as  often  did  the  three 
republican  councillors  refuse  to  consent.*  They  asserted 
afterward  that  all  of  the  governor's  nominees  for  this 
office  except  one  were  federalists.*  The  governor  de- 
clined to  place  in  nomination  any  of  the  three  candidates 
favored  by  the  republican  members,  but  the  concurrent 
power  of  nomination  by  any  member  of  the  council  was 
not  pressed  and  the  matter  was  dropped  for  the  time. 

At  the  same  meeting  the  governor  and  the  council  agreed 
upon  the  reappointment  of  Abner  Stone  as  sheriff  of 
Washington  county  and  George  Hale  as  sheriff  of  Greene 
county.  Both  were  probably  mild  federalists.  The  re- 
appointment of  Stone  had  been  opposed,  but  a  score  of 
affidavits  and  petitions  bore  evidence  to  his  competency  and 
to  the  general  sat'sfaction  that  his  previous  appointment  had 

^Assemdfy  Journal,  xxiv,  198. 

*Laws  of  New  York,  i,  1778,  ch.  12,  p.  23. 

•  MS.  Minutes  of  the  Council  of  Appointment,  iv,  309. 

*/Wrf.,  iv,  309,  310. 

^  Assembly  Journal,  xxiv,  199. 
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given.  One  of  his  supporters  wrote :  "  I  have  understood 
that  one  of  the  objections  to  the  appointment  of  Mr.  Stone 
was  that  he  had  been  heard  to  express  himself  in  terms  un- 
friendly to  the  General  Government  [;]  it  may  be  True: 
and  it  is  as  True  that  at  different  times  I  have  heard  him 
express  his  attachment  thereTwo."  ^  Although  Hale's 
party  affiliation  does  not  directly  appear,  his  appointment 
the  year  previous  by  a  federalist  council  as  first  sheriff  of 
the  newly  created  Greene  county  had  been  made  upon  the 
recommendation  of  Caleb  Benton,*  a  federalist  assembly- 
man, who  voted  with  his  party  against  the  appointment  of 
Clinton,  Spencer  and  Roseboom  as  councillors.*  Aside 
from  the  insignificant  appointment  of  a  few  coroners  no 
other  business  was  transacted  at  the  first  session  of  the 
republican  council. 

Two  days  later  a  brief  sitting  was  held  during  which 
eleven  coroners  and  two  more  sheriffs  were  appointed. 
The  minutes  of  the  meeting  do  not  show  that  any  of  the 
governor's  nominations  were  rejected.*  Again  on  Febru- 
ary 17  a  session  was  held  which,  so  far  as  it  appears  from 
the  record,  was  not  conspicuous  for  its  lack  of  harmony,  al- 
though some  discussion  without  nomination  took  place 
over  the  question  of  suitable  candidates  for  the  sheriff's 
office  in  Orange  and  Schoharie  counties,'  and  Jay  claimed  * 

"Thomas  Siriith  to  the  Council,  March  10,  1800;  Civil  Files  of  th^ 
Council  of  AppointmenL  The  Albany  Gazette  of  August  17, 1801 ,  placed 
the  name  of  Abner  Stone  in  a  list  of  republicans  whom  Jay  had  retained 
in  office. 

*  Letter  signed  by  Stephen  Day  and  Caleb  Benton,  March  27,  1800; 
Civil  Files  of  the  Council  of  Appointment, 

'  Assembly  Journal,  xxiv,  16. 

*  MS.  Minutes  of  the  Council  of  Appointment,  iv,  311-313. 
^Assembly  Journal,  xxiv,  199. 

•Ibid,,  123. 
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subsequently  that  one  nomination  was  negatived.*  Twenty- 
four  coroners,  four  sheriffs  and  one  vendue  master,  or 
auctioneer,  were  agreed  upon. 

At  the  meeting  on  the  twenty-fourth,  however,  Jay  and 
DeWitt  Qinton  were  brought  face  to  face  with  the  difficuUy 
of  carrying  on  the  work  of  the  council  without  the  conces- 
sion which  neither  of  them  was  willing  to  yield.  .Four 
sheriffs  and  half  a  dozen  coroners  were  nominated  by  the 
governor  and  consented  to  by  the  council*  But  when  the 
governor  placed  successively  before  the  council  three  names 
for  the  office  of  sheriff  of  Schoharie  they  were  rejected.* 
The  majority  of  the  council  determined  also  to  rescind  the 
action  of  February  11,  by  which  the  governor's  nomina- 
tions were  to  be  entered  upon  the  minutes.  The  minutes 
record :  * 

His  Excellency  tte  Governor  proposed,  that  the  Secretary 
be  directed  to  enter  on  the  minutes  of  their  proceedings,  all 
nominations  to  ofike  agreeaUy  to  the  direction  of  the  8th 
Section  of  the  Act  entitled  "  an  act  to  organise  the  Govern- 
ment of  this  State  "  passed  the  i6th  March,  1778.  The  ques- 
tion being  put  was  carried  in  the  negative,  with  the  exception 
of  Mr.  Sanders  who  agreed  to  the  same,  but  the  other  mem- 
bers of  the  Council  dissented,  because  from  the  first  orgfaniza- 
tion  of  the  Government,  untrl  the  meeting  of  the  present  Coun- 
cil, Ae  entries  in  the  minutes  of  the  Council  have  as  they  be- 
lieve invariably  been  otherwise,  and  because  the  Council  do 
not  admit,  but  deny  that  the  right  of  nomination  exists  in  the 

*Thcre  is  no  minute  of  such  a  nomination.  MS.  Minutes  of  the 
Council  of  Appointment y  iv,  313-316.  Under  the  rule  of  the  council 
of  February  11,  a  minute  should  have  been  entered  had  the  nomina- 
tion been  made. 

*MS.  Minutes  of  the  Council  of  Appointment,  iv,  3i9»  320. 

^  Assembly  Journal,  xxiv,  123,  199. 

*  MS.  Minutes  of  the  Council  of  Appointment,  iv,  318,  319;  Albany 
Gaxeite,  February  26,  1801. 
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Governor  exclusively,  which  His  Excellency  claims  and  in- 
sists upon, 

Because  such  a  procedure  can  have  no  other  tendency  than 
unnecessarily  to  swell  the  minutes  of  the  Council,  and. 

Because,  in  the  opinion  of  the  Council,  the  Statute  referred 
to  by  His  Excellency  the  Governor  does  not  direct  die  entry 
of  nominations,  whether  made  by  the  Governor  or  any  other 
members  of  the  Council,  but  applies  only  to  such  cases  where 
appointments  are  consequent  upon  nominations 

Having  failed  in  getting  the  council  to  consent  to  any 
of  his  nominations  for  the  sheriff  of  Schoharie,  Jay  de- 
clined to  put  in  nomination  the  name  of  Peter  I.  Vrooman 
whom  the  republican  councillors  had  at  a  previous  meeting 
indicated  as  their  choice.^  The  appointment  of  a  sheriff 
for  Orange  brought  out  a  second  series  of  nominations  and 
rejections.  On  the  third  nomination  of  the  governor,  how- 
ever, the  name  of  John  Nicholson  being  presented,  it  be- 
came evident  to  the  republican  members,  as  they  afterward 
expressed  it,  "  that  his  Excellency  had  resolved,  either  not 
to  name  at  all  the  persons  agreeable  to  the  majority  of  the 
Council,  and  in  every  respect  unexceptionable,  or  to  nomin- 
ate them  after  certain  purposes  of  excitement  were  an- 
swered. The  Council,  under  these  peculiar  and  extraordin- 
ary circumstancs,  interfered  and  refused  to  vote  upon  this 
proposition."  *  It  was  then  for  the  first  time  since  their 
coming  together  that  DeWitt  Clinton  claimed  the  power  of 
nomination.  Seeing  the  impossibility  of  forcing  Jay  to 
nominate  the  candidate  desired  by  the  republicans,  he  placed 
before  the  council  the  name  of  John  Blake,  junior,  in  the 
form  of  a  motion  to  appoint'  The  governor,  claiming 
the  exclusive  right  of  nomination,  was  unwilling  to  put  the 
question.     Instead,  he  "observed  that  it  would  be  proper 

^  Assembly  Journal,  xxiv,  199.  *Ibid. 

*  Albany  Gazette,  February  26,  t8oi. 
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for  him  to  consider  what  ought  to  be  his  conduct  thereto, 
and  at  the  same  time  requested  that  an  entry  thereof  should 
be  made  on  the  minutes  with  a  declaration  that  nothing 
should  be  intended  thereby  to  contravene  the  resolution  of 
the  council  adopted  previously  at  this  meeting."  * 

The  council  thereupon  adjourned,  and  Jay,  acting  upon 
his  constitutional  prerogative,  never  reconvened  it.  The 
result  was  that  the  judges  and  justices  of  several  counties, 
the  mayors  of  four  cities — New  York,  Albany,  Hudson  and 
Schenectady — ^the  sheriffs  of  eight  counties,  the  auctioneers 
of  the  state,  and  a  number  of  other  officers  *  remained  im- 
appointed  until  some  time  after  Jay  had  completed  his  term 
as  governor.  It  does  not  appear  in  all  cases  *  whether  the 
incunAents  of  these  offices  continued  to  act  after  the  ex- 
piration of  their  commissions  in  the  spring  until  appoint- 
ments were  made  in  the  early  fall,  or  whether  the  law- 
abiding  spirit  of  the  people  was  sufficient  to  tide  them  over 
the  temporary  absence  of  administrative  and  judicial  officers. 

The  situation  was  certainly  embarrassing.  It  is  diffi- 
cult even  at  this  late  day  to  fix  just  blame  either  upon  Gov- 
ernor Jay  or  upon  DeWitt  Clinton  and  the  other  republican 
councillors.  Jay  stood  upon  the  groimd  that,  believing  as 
he  did  that  the  right  to  nominate  was  by  the  constitution 
vested  exclusively  in  the  governor,  he  ought  not  to  be  ex- 
pected to  violate  his  oath  to  administer  the  government  to 
the  best  of  his  knowledge  in  conformity  with  the  powers 
delegated  to  him  by  the  constitution.*  Of  course  the  neces- 
sity for  the  exercise  of  the  concurrent  power  could  have 
been  avoided  by  his  consenting  to  nominate  only  names 

'MS.  Minutes  of  the  Council  of  Appotntment,  iv,  321. 
^Assembly  Journal,  xxiv,  320. 

'  In  the  case  of  auctioneers  an  act  was  passed  extending  their  commis- 
sions; Laws  of  New  YorkJBOl,  ch.  116,  p.  268. 
^  Assembly  Journal,  xxiv,  123. 
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agreeable  to  the  republican  majority  of  his  council.  It 
would  have  necessitated  his  becoming  the  temporary  tool  of 
the  party  of  the  majority  for  the  sake  of  harmony  in  the 
executive  branch  of  the  government  and  to  prevent  an  awk- 
ward suspension  of  a  vital  executive  function.  He  may 
have  considered  that  such  a  course  would  be  technical 
treachery  to  his  party;  he  may  have  considered  that  it 
would  mean  de  facto  surrender  of  the  initiative  and  inde- 
pendence of  action  vested  in  him  by  the  spirit  of  the  con- 
stitution. George  Clinton  in  a  similar  situation  in  1794 
had  under  repeated  protest  yielded  to  the  demand  of  a 
concurrent  right  of  nomination  on  the  part  of  his  federalist 
council.^  He  had  had  it  in  his  power  to  forestall  every  ap- 
pointment in  the  state  for  a  period  of  eighteen  months.  In 
more  than  one  respect  he  saw  his  power  overridden  and 
those  opposed  to  him  in  politics  lifted  over  his  veto  into 
office.  And  George  Clinton  was  never  accused  of  lacking 
party  spirit 

On  the  other  hand  it  was  not  reasonable  to  suppose  that 
DeWitt  Clinton  and  his  republican  colleagues  in  the  coun- 
cil, raised  into  power  by  the  recent  victory  of  their  party  at 
the  polls,  and  backed  by  the  precedent  which  their  opponents 
had  successfully  established  seven  years  before,  would  be 
willing  supinely  to  voice  the  appointment  of  the  governor's 
nominees,  presimiably  men  of  his  own  party.  The  bulk  of 
the  patronage  was  in  the  hands  of  the  federalists;  could  it 
be  expected  that  they  would  acquiesce  in  increasing  that 
bulk? 

Under  the  circumstances  it  is  not  nearly  so  remarkable 
that  a  deadlock  ensued  between  the  governor  and  the  coim- 
cil  as  that  they  were  enabled  to  harmonize  upon  as  many 
appointments  as  they  actually  made.     During  the  five  ses- 

^  Albany  Gazette,  October  23,  1794. 
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sions  of  the  council  before  Jay  finally  adjourned  them, 
fifteen  sheriffs,  forty-seven  coroners  and  one  auctioneer 
were  agreed  upon.*  In  the  case  of  the  minor  office  of 
county  coroner  it  is  probable  that  the  politics  of  the  candi- 
date was  scarcely  considered.  The.  files  of  the  coun- 
cil ^ow  that  the  appointment  was  seldom  sought  with  any 
vigor.  In  fact  there  are  among  these  papers  very  few  let- 
ters from  applicants  for, the  position  of  coroner.  In  the 
appointment  of  the  sheriffs  it  is  worthy  of  note  that  con- 
cession, if  there  was  any,  seems  to  have  been  made  to  the 
governor.  All  of  these  with  two  exceptions  were  reap- 
pointments. They  had  been  chosen  originally  under  the 
federalist  administration  and  were,  therefore,  under  rea- 
sonable presumption,  of  the  party  of  the  governor.*  One 
of  them  at  least,  Benjamin  Gilbert,  had  been  some  years 
previously  especially  offensive  to  the  republicans,*  and 
Philip  Schuyler  had  accused  George  Qinton  of  removing 
him  from  the  shrievalty  of  Otsego  without  cause.*  He 
had  been  restored  to  office  tmder  the  federalists  and  was 
now  recommissioned  by  the  vote  of  the  republican  council. 
Robert  Williams,  who  was  finally  chosen  sheriff  of  Dutchess 

*MS.  Minutes  of  the  Council  of  Appointment ^  iv,  309-320. 

'  MS.  Minutes  of  the  Council  of  Appointment,  Phincas  Carll,  ap- 
pointed sheriff  of  Suffolk  in  1799,  iv,  122;  Cornelius  Bergen,  of  Kings 
in  1800,  iv,  189;  George  Hale,  of  Green  in  1800,  iv,  240;  Abner  Stone, 
of  Washington  in  1798,  iv,  28;  William  Barker,  of  Westchester  in  1799, 
>▼.  150.  151;  Peter  Stevens,  of  Rockland  in  1800,  iv,  197;  Chauncey 
Woodruff,  of  Herkimer  in  1798,  iv,  46;  John  Wilson,  of  Steuben  in  1800, 
iv,  211;  Uri  Tracey,  of  Chenango  in  1798,  iv,  50;  Thomas  Stowers,  of 
Essex  in  1799,  iv,  130;  Guy  Maxwell,  of  Tioga  in  1800.  iv,  195;  Roger 
Sprague,  of  Ontario  in  1798,  iv,  4. 

'Hammond,  op,  cit,,  i,  85. 

*See  reply  of  Schuyler,  Strong  and  Hitchcock,  to  Governor  Clinton's 
accusation.  Civil  Files  of  the  Council  of  Appointment,  October  3,  1794. 
Sec  same  document  in  Albany  Gazette y  October  21,  1794. 
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county,  was  a  republican.^  His  appointment  was,  there- 
fore, a  concession  to  the  republican  councillors.  It  does 
not  appear  whether  the  other  newly  appointed  sheriff,  Ben- 
jamin Greaves  of  Clinton,  was  a  federalist  or  a  republican. 

On  the  whole  DeWitt  Clinton  seems  to  have  borne  him- 
self with  reasonable  moderation  toward  Jay.  It  is  signi- 
ficant that  no  attempt  was  made  to  remove  any  federalist 
from  office.  The  contest  for  political  control  of  the  pa- 
tronage was  fought  only  over  vacancies  legally  existing; 
and  in  almost  every  case  in  which  a  sheriff  was  appointed 
to  one  of  these  vacancies,  the  republican  members  voted  for 
a  candidate  who,  whatever  the  color  of  his  politics,  had  in 
the  first  instance  at  least  been  the  choice  of  Governor  Jay  and 
a  federalist  council.  A  candid  review  of  the  records  which 
survive  reveals  nothing  to  indicate  what  has  been  repeatedly 
asserted,  that  Clinton  and  Spencer  were  desirous  of  pro- 
ducing a  breach  which  would  prevent  the  future  action  of 
the  council  under  Jay.^  It  is  difficult  to  see  how  the  breach 
could  have  been  prevented.  The  truth  is  that  the  whole 
history  of  Clinton's  tilt  with  Jay  in  the  spring  of  1801  is 
nothing  more  than  the  old  story  of  a  struggle  between  two 
inflexible  personalities,  each  armed  with  his  own  construc- 
tion of  the  law,  and  neither  willing  to  make  the  slightest 
compromise. 

When  Jay  dismissed  the  council  on  the  twenty-fourth  of 
February  there  was  probably  no  intention  in  his  mind  that 
they  would  not  again  be  convened.'  His  real  purpose  was 
to  call  the  two  other  departments  of  government  to  his  aid 
in  interpreting  the  troublesome  clause  of  the  constitution. 

'  MS.  Minutes  of  the  Council  of  Appointment,  iv,  .517;  Hammond, 
op,  cit.,  i,  155. 

'  Hammond,  op,  cit.,  i,  156;  Alexander,  Political  History  of  the  State 
of  New  Yofk,  i,  no,  in. 

'  Assembly  Journal,  xxiv,  198. 
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Two  days  later  he  sent  a  message  to  both  houses  of  the 
legislature  ^  in  which  he  reviewed  the  proceedings  in  the 
council  which  had  led  to  the  rupture  and  called  upon  them 
to  consider  whether  it  had  not  "  become  indispensable,  that 
the  merks  of  these  opposite  and  interfering  claims  to  the 
right  of  nomination,  should  be  ascertained  and  decided 
without  delay."  *  "  In  whatever  constitutional  way,"  he 
went  on,  "  whether  by  a  declaratory  statute,  or  by  judg- 
ment of  law,  a  decision  may  be  made ;  and  whether  it  should 
or  should  not  correspond  with  the  opinion  I  have  expressed, 
I  shall  certainly  acquiesce  in  and  regulate  my  conduct  by 
it"  "  He  pointed  out  the  fact  that,  anticipating  future  diffi- 
culty, he  had  in  his  first  message  to  the  legislature  after 
coming  into  office  endeavored  without  success  to  have  the 
legislature  construe  the  constitution  upon  this  point  at  a 
time  when  the  question  was  not  a  vital  one. 

The  action  of  the  council  which  seemed  to  have  offended 
Jay  most  keenly  was  their  refusal  to  vote  upon  his  nomin- 
ation of  John  Nicholson. 

From  what  had  formerly  happened,  it  was  not  a  matter  of  sur- 
prize to  me  that  the  Council  should  claim  a  concurrent  right 
of  nomination  with  me ;  but  the  refusal  to  vote  on  one  of  my 
nommations,  and  while  it  remained  undecided,  to  nominate 
another  person  for  the  same  office,  were  measures  which,  go- 
ing to  the  exclusion  of  even  a  concurrent  right  in  the  Gov- 
ernor, appeared  to  me  not  a  little  extraordinary.* 

It  had  evidently  been  the  custom  of  the  council  to  have  in 
actual  nomination  only  one  name  at  a  time.  Before  Clin- 
ton brought  forward  the  nomination  of  Blake,  he  and  his 

^  Senate  Journal,  xxiv,  53,  54;  Assembly  Jourttal,  xxiv,  122-124. 

^  Assembly  Journal t  xxiv,  123. 

*  Ibid,,  xxiv,  123,  124.  *  Ibid,,  xxiv,  123. 
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republican  colleagues  had  expressly  refused  to  vote  on 
Jay's  nominee. 

In  all  probability  Jay  did  not  seriously  expect  the  legis- 
lature to  vote  either  for  or  against  his  construction  of  the 
constitution.  He  must  have  realized  that  the  question  had 
at  that  time  become  far  more  political  than  legal;  and  he 
must  have  known  that  with  a  federalist  senate  and  a  re- 
publican assembly  little  headway  could  be  made  in  the  di- 
rection of  a  settlement.  His  purpose  was  evidently  to  ex- 
haust every  means  at  hand  in  the  performance  of  his  duty. 

The  day  after  the  delivery  of  the  governor's  message 
a  resolution  warmly  supported  by  Brockholst  Livingston 
and  John  Swartwout  ^  was  offered  to  the  effect  "  that  the 
Legislature  have  no  authority  to  interpose  between  the  Exe- 
cutive and  the  Members  of  the  Council  of  Appointment, 
touching  the  right  of  nomination."  *  The  resolution  was 
adopted  by  a  party  vote,  although  the  federalists  in  a 
heated  debate  endeavored  to  carry  a  substitute  in  favor  of 
a  declaratory  act.'  Six  years  before  they  had  as  a  party 
almost  to  a  man  voiced  a  resolution  similar  to  that  which 
they  now  struggled  to  defeat.  The  senate  thereupon  en- 
deavored to  secure  the  appointment  of  a  joint  committee 
of  both  houses  to  examine  the  question  and  report  as  to  a 
proper  mode  of  determining  it,*  but  the  assembly  refused 
to  concur." 

Finding  that  his  efforts  to  secure  an  expression  of  opin- 
ion from  the  legislature  were  futile.  Governor  Jay  next  ad- 
dressed himself  to  the  judiciary.  On  the  eighteenth  of 
March  he  wrote  to  the  chancellor,  and  to  the  chief  justice 

^Albany  Gazette y  Supplement y  Feb.  28,  1801. 

*  Assembly  Journal,  xxiv,  129. 

^Ibid.y  xxiv,  129,  130;  Albany  Gazette  Supplement,  Y^hxvaxy  ^,  1801. 
^Senate  Journal,  xxiv,  63,  64;  Clinton,  Spencer  and  Roscboom  op- 
posed this  resolution  along  with  the  republican  wing  of  the  senate. 

•  Assembly  Journal,  xxiv,  162. 
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and  judges  of  the  supreme  court  asking  for  an  expression 
of  the  sentiments  of  the  judicial  department  upon  the  now 
much  ventilated  question.^  But  neither  Chief  Justice  Lan- 
sing nor  Chancellor  Livingston  was  willing  to  hazard  an 
opinion.  Both,  it  may  be  noted,  were  republican  in  their 
sympathies,  but  the  three  other  members  of  the  supreme 
court  who  replied  to  him,  Benson,  Kent  and  Radcliff,  were 
federalists.  Livingston  grounded  his  refusal  upon  the 
fact  that  the  constitution  had  not  made  the  judiciary  an 
advisory  coimcil.     He  wrote: 

If  in  controversies  between  different  members  of  the  executive, 
the  judges  are  bound  to  decide  extrajudicially,  they  are 
equally  bound  to  give  their  opinions  on  the  requisition  of  the 
Legislature.  It  is  obvious,  sir,  that  this  would  by  degrees  lead 
them  into  political  controversies,  incompatible  with  the  duties 
of  their  offices,  and  convert  them  into  mantelets  to  receive  the 
shot,  while  the  leaders  of  parties  fought  securely  imder  their 
protection.* 

By  the  middle  of  March  it  became  evident  to  the  repub- 
lican members  of  the  adjourned  council  that  Governor  Jay 
had  then  no  intention  of  reassembling  them.  Feeling  that 
their  side  of  the  dispute  had  been  given  no  official  expression 
they  drew  up  and  submitted  to  the  assembly '  a  lengthy 
exposition  of  the  history  of  the  controversy,  the  legal 
grounds  upon  which  their  stand  had  been  made,  and  the 
precedents  by  which  they  had  in  a  measure  been  guided.  In 
the  recital  of  facts  their  communication  differed  from  that 
of  the  governor  only  in  additional  and  perhaps  unessen- 
tial points.  They  endeavored  to  show,  however,  that 
their  idea  of  the  point  at  issue  was  somewhat  at  variance 

^Albafsy  Gazette,  March  30,  1801.  */W</. 

*  Assembly  Journal,  xxiv,  198-201.  On  March  20,  1801,  the  Albany 
^^^i^  published  an  extra  edition  containing  the  communication. 
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with  that  of  the  governor.  They  went  to  the  extent  of 
claiming  for  the  council  not  only  a  concurrent  but  an  ex- 
clusive power  of  nomination. 

The  question  between  him  [the  governor]  and  the  Council 
was,  whether  the  right  of  exclusive  nomination  is  vested  in 
him.  The  claim  of  concurrent  nomination  was  never  sug- 
gested by  Ms  Excellency,  nor  considered  by  the  Council,  as 
the  real  point  in  the  contest.  Although  they  do  not  believe 
that  any  right  of  nomination  in  strictness  exists  in  the  Gov- 
ernor at  all,  yet  for  the  sake  of  concord,  they  have  in  every 
instance,  except  in  the  case  of  Mr.  Nicholson,  admitted  it  to 
be  concurrent  in  him,  in  its  fullest  extent ;  and  although  they 
are  persuaded  that  it  is  exclusively  entrusted  to  the  Council, 
yet  they  have  not,  except  in  that  solitary  instance,  exercised  it. 
The  like  moderation,  and  the  same  spirit  of  conciliation,  on 
the  part  of  his  Excellency,  would  have  suppressed  every  source 
of  difficulty,  and  every  motive  of  disagreement.^ 

Although  the  language  is  not  very  clear  the  imputation 
at  best  is  that  the  governor,  in  stating  that  it  had  not  been 
a  matter  of  surprise  to  him  that  the  council  should  claim 
a  concurrent  right  of  nomination  with  him,  had  implied 
that  the  point  at  issue  was  whether  a  concurrent  right  of 
nomination  did  or  did  not  belong  to  the  council.  They 
wished  to  emphasize  the  fact  that  the  question  of  concur- 
rent nomination  had  not  been  raised.  They  believed  that 
the  right  under  the  constitution  lay  exclusively  in  them 
and  not  concurrently  in  the  governor  and  the  council.  Gov- 
ernor Jay  had  by  their  sufferance  been  permitted  to  exer- 
cise a  right  which  in  reality  he  did  not  enjoy  even  in  con- 
currence with  the  council.  The  point  of  difference  was 
somewhat  overstrained  and  is  perhaps  worthy  of  record 

'  Assembly  Journal,  xxiv,  199. 
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only  becatise  it  shows  that  Clinton  and  Spencer  were  try- 
ing to  read  into  the  governor's  message  a  spirit  of  unfair- 
ness which  was  certainly  beneath  him.  The  governor  dis- 
tinctly claimed  the  exclusive  right  of  nomination;  whether 
the  republican  council  believed  that  they  possessed  the  same 
right  concurrently  or  exclusively  mattered  very  little  so 
far  as  the  possibility  of  practical  adjustment  was  concerned. 
The  communication  breathed  a  spirit  of  grievance  which 
was  perhaps  more  intemperate  than  that  of  the  governor, 
but  there  is  little  reason  to  believe  that  its  framers  were 
not  as  honest  as  the  governor  when  they  repudiated  the  ac- 
cusation of  personal  interest.     They  conclude : 

As  the  opinions  now  expressed  have  been  formed  long  before 
we  were  members  of  the  Council,  we  cannot  be  supposed  to  be 
actuated  by  an  ambitious  competition  for  power,  or  by  an  un- 
warrantable spirit  of  party.  Our  obligations  are  as  sacred  as 
his  Excellency's:  our  convictions  of  duty  as  clear  and  im- 
pressive: and  our  line  of  conduct  as  plain  and  perspicuous. 
We  have  been  honored  by  our  country  with  an  important  trust,, 
and  we  shall  not  betray  that  trust  into  the  hands  of  any  man.* 

Governor  Jay  was  not  to  be  frightened  into  acquiescence 
by  the  prospect  of  "  scenes  productive  of  the  most  serious 
consequences  to  the  welfare  of  the  community."  *  He  had 
exhausted  the  legitimate  means  at  hand  for  securing  a  set- 
dement  outside  of  the  council.  He  did  not  propose  to  yield 
the  contention,  and  he  saw  nothing  to  be  gained  but  in- 
creased bitterness  by  renewing  the  fight  within  the  coun- 
cil. He,  therefore,  determined  not  to  reconvene  them 
unless  assured  that  a  majority  would  be  willing  to  let  the 
business  of  the  council  "  again  proceed  in  its  accustomed 

'  Assembly  Journal,  xxiv,  201 . 

^Albany  Gazette  Supplement,  March  19,  1801. 
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course,  until  their  claim  to  change  that  course  shall  be  de- 
cided in  their  favor."  * 

One  last  attempt  Jay  did,  indeed,  make.  On  the  twenty- 
eighth  of  March  he  turned  over  to  the  legislature  copies  of  the 
letters  he  had  received  from  the  chancellor  and  the  judges 
of  the  supreme  court  and  suggested  "  that  an  act  be  passed 
to  authorize  and  direct  tlie  Supreme  Court  to  try  and  deter- 
mine the  question,  on  a  proper  issue,  to  be  devised  by 
them."  *  A  few  days  latcfr  Mr.  Elisha  Williams,  a  feder- 
alist assemblyman,  who  had  earlier  in  the  session  warmly 
contended  for  a  declaratory  act,'  introduced  such  a  bill  but 
the  assembly  promptly  quashed  the  measure.* 

The  last  days  of  the  legislature  found  the  appointment 
controversy  still  before  them.  On  the  sixth  of  April  the 
senate  made  a  final  ill-conceived  attempt  to  secure  the  con- 
currence of  the  assembly  in  some  action  leading  to  a  settle- 
ment of  the  difficulty.  But  the  resolution  which  passed  the 
senate  declared  as  the  opinion  of  the  legislature  that  it 
would  be  proper  for  the  council  to  waive  the  question  at 
issue  with  the  governor  and  proceed  to  business.*  The  pro- 
position had  evidently  been  sprung  upon  the  republican 
wing  of  the  senate  and  DeWitt  Clinton  threw  himself 
against  it  with  fierce  opposition.  He  offered  as  a  substi- 
tute a  resolution  declaring: 

That  for  the  Senate  and  Assembly  to  prejudice,  in  their  legis- 
lative capacity,  the  present  controversy,  by  declaring  an  opinion 
on  either  side,  will,  as  it  may  come  before  them  in  a  judicial 
shape  [in  die  form  of  an  impeachment],  be  a  sacrifice  of  prin- 
ciple, and  a  violation  of  duty,  will  be  fruitless  and  unavailing, 

^  Assembly  Journal,  xxiv,  249.  ^IHd.,  xxiv,  247-249. 

^Albany  Gazette,  February  28,  1801. 
*  Assembly  Journal,  xxiv,  284,  285. 
^  Senate  Journal,  xxiv,  144. 
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will  detract  from  the  dignity,  respectability  and  impartiality 
of  the  Legislature,  and  will  have  no  other  effect  than  to  de- 
dare  to  their  constituents  that  they  are  capable  of  the  gross 
impropriety  of  wantonly  deciding  questions  of  the  highest  im- 
portance to  the  OMnmimity  in  an  unconstitutional  way,  with- 
out due  investigation  and  consideration,  without  hearing  the 
parties  of  the  controversy,  and  without  any  possible  advantage 
to  the  community.* 

The  resolution  was  of  course  extravagant  in  its  denuncia- 
tion of  the  federalist  senators'  attempt  to  coerce  the  coun- 
cillors into  submission.  It  was  lost  in  the  vote  as  was  a 
second  more  temperate  substitute  *  offered  by  Clinton,  and 
the  original  resolution  was  sent  to  the  assembly  for  con- 
currence. The  republican  assembly  determined  to  have  one 
last  fling  at  the  senate  and  the  unyielding  governor.  A  re- 
solution was  introduced  by  Erastus  Root  which  briefly 
summed  up  the  history  of  the  efforts  to  secure  a  legislative 
decision  upon  the  question  and  which  concluded  with  an 
expression  of  the  determination  on  the  part  of  the  assembly 
to  persist  in  their  former  resolution  to  the  effect  that  they 
had  no  authority  to  interfere.*  It  reflected  upon  the  ob- 
stinacy of  the  senate;  it  reflected  upon  the  conduct  of  the 
governor;  and  it  suggested  the  possibility  of  impeachment 
in  the  fall.  The  house  was  thrown  into  violent  debate 
over  it,*  but  the  resolution  passed  after  some  expurga- 
tions,* and  when  the  senate  demanded  a  copy  of  it  the  de- 
mand was  refused  them.*  In  retaliation  they  passed  a  re- 
solution severely  criticizing  the  action  of  the  assembly,'  and 

^  Senate  Journal,  xxiv,  144,  145.  ^Ibid.,  xxiv,  145. 

^  Assembly  Journal,  xxiv,  317.        *  Albany  Gazette y  April  9,  1801. 
^  Assembly  Journal,  xxiv,  317-320. 

*  Senate  Journal,  xxiv,  156;  Assembly  Journal,  xxiv,  321;  Albany 
Gazette,  April  9,  1801 . 
^  SencUe  Journal,  xxiv,  156. 
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the  session  of  the  legislature  came  to  a  close  in  the  midst  of 
criminations  and  recriminations.  The  federalist  press  took 
up  the  quarrel,  and  more  than  usual  acrimony  and  vituper- 
ation were  hurled  into  the  approaching  campaign  for  the 
election  of  governor.  Especially  was  Ambrose  Spencer, 
the  "  political  cameleon,"  the  discarded  "  fag-end  of  the 
federalist  interest,"  made  to  bear  the  burden  of  abuse.* 

DeWitt  Clinton  had  been  successfully  forestalled  by  Jay 
in  whatever  plans  he  may  have  had  for  the  distribution  of 
the  open  patronage  in  New  York  in  the  spring  of  1801. 
His  coming  into  his  own  as  leader  of  the  republican  party 
in  his  state  had  not  been  accomplished  without  commotion, 
but  his  conduct  in  the  controversy  which  developed  served 
to  exhibit  at  once  his  weakness  and  his  strength  as  a  poli- 
tician. He  never  showed  any  great  power  in  the  handling 
of  men,  and  his  inability  to  hit  upon  a  working  basis  with 
Jay  was  an  illustration  of  his  tactlessness ;  but  in  every  great 
movement  of  his  life  he  manifested  an  overmastering  be- 
lief in  himself  which  carried  conviction  to  those  about  him, 
and  the  loyalty  with  which  his  party  supported  him  in 
1 80 1  *  was  an  evidence  of  bis  ability  to  command  a  follow- 
ing that  was  not  wholly  personal. 

^Albany  Gazette,  April  13,  1801. 
'Jay,  Life  of  John  Jay,  i,  426. 


CHAPTER  IV 

Republican  Spoils  in  i8oi 

Considering  the  violence  of  party  strife  which  had 
characterized  the  closing  months  of  his  administration, 
Governor  Jay  probably  had  no  cause  to  regret  that  he  had, 
on  the  eighth  of  November  preceding,  declined  to  stand  for 
re-dectioiL^  His  determination  to  withdraw  from  public 
life  at  the  end  of  his  term  of  office  had  been  formed  some- 
time before,  and  its  sincerity  was  even  further  evinced  by 
his  declining  Adams's  offer  of  the  position  he  had  formerly 
held  as  Chief  Justice  of  the  United  States.*  At  the  same 
time  that  Jay  was  nominated  by  the  federalists  for  a  third 
term  as  governor  of  New  York,  George  Clinton,  who  had 
been  out  of  active  politics  since  1795,  was  once  more 
brought  forward  as  the  candidate  of  the  republican  party.* 
Two  months  later  "  at  a  numerous  and  respectable  meeting 
of  federal  citizens  "  held  at  the  Tontine  Coffee  House  in 
New  York,  Stephen  Van  Rennselaer,  the  patroon,  was 
placed  in  nomination  as  his  opponent.* 

The  spring  campaign  was  conducted  with  conspicuous  in- 
temperance by  both  parties.  Neither  of  them  could  boast 
of  victory  in  the  conflict  over  appointments,  but  animosities 
had  been  enkindled  on  all  sides  and  political  passions  flamed 

*  Letter  to  Richard  Hatfield,  chairman  of  the  federalist  meeting  which 
had  nominated  him;  Albany  GoMetUy  November  13,  1800;  Jay,  Corre- 
spondence and  Public  Papers,  iv,  278-^280. 

*Jay,  Life  of  John  Jay,  i,  419,  420,  422;  Jay,  Correspondence  and  Pub- 
He  Papers,  iv.  284-286. 

^Albany  Gazette,  November  13,  1800.         *  Ibid,,  January  19,  1801. 
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high.  The  lie  was  passed  and  repassed;  candidates  and 
parties  alike  were  abused  and  calumniated.  The  federalist 
press  held  up  Clinton's  past  career  in  a  light  of  their  own 
making.^  The  republicans  accused  the  patroon  of  threat- 
ening his  thousands  of  delinquent  tenants  with  prosecution 
if  they  failed  to  vote  for  him.*  Few  of  the  accusations  so 
freely  flung  had  any  basis  in  fact.  Van  Rensselaer's  elec- 
tion would  have  meant  in  all  probability  a  prolongation  of 
the  struggle  between  the  governor  and  the  council  of  ap- 
pointment. But  the  election  in  May  terminated  with  a 
substantial  majority '  for  the  republicans,  and  on  July  first 
George  Clinton  entered  upon  his  seventh  term  as  governor 
of  New  York. 

Although  it  was  George  Clinton  who  was  raised  to  the 
office  of  chief  magistrate  of  the  state,  it  was  in  reality 
DeWitt  Clinton  who  began  to  be  looked  upon  as  the  leader 
of  the  party.  And  his  position  in  the  council  of  appoint- 
ment gave  him  the  opportunity  not  only  to  strengthen  his 
control  upon  the  party  but  to  expand  his  ideas  of  party  or- 
ganization independently  of  the  governor. 

An  examination  of  the  files  of  the  council  for  the  year 
1801,  reveals  the  fact  that  the  number  of  applications  for 
office  was  enormously  in  advance  of  that  of  any  previous 
year.  In  fact  the  files  for  that  single  year  almost  equal  in 
volume  those  of  the  three  years  immediately  preceding. 
While  Governor  Jay  continued  in  office  the  petitions  and  ap- 
plications addressed  to  him  and  the  council  did  not  gener- 
ally urge  the  politics  of  the  candidate  as  a  reason  for  con- 
sideration.    In  letters  addressed  to  the  individual  republi- 

^  Albany  Gazette,  April  16;  April  27;  May  7,  1801. 
*  Albany  Register ,  April  3;  April  lo,  1801. 

'  Clinton's  majority  was  nearly  four  thousand;  Civil  List,  State  of 
New  York,  1888,  166;  Albany  Gazette.  June  4.  i8oi. 
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can  councillors  political  arguments  were  probably  used,  but 
these  seldom  found  their  way  into  the  files.  A  letter  to 
DeWitt  Qinton  from  Gerard  Smith  Sloan,  of  Pough- 
keepsie,  may  indicate  a  method  which  was  not  unique.  He 
wrote: 

This  moment  M*".  Solomon  Fowler  by  request  of  some  of 
the  inhabitants  of  the  town  of  Marlborough  in  Ulster  County, 
handed  me  a  petition  which  I  enclose  Recommending  M'. 
Peter  McG>tHi  a  respectable  Merchant,  Residing  in  the  Town 
of  Marlborough,  as  a  proper  person  «to  be  a  Justice  of  the 
peace,  as  set  forth  in  the  petition.  I  will  vouch  for  what  is 
stated  in  the  petition  to  be  true.  M*".  McCoun  is  what  we  called 
a  few  years  since  a  firm  Qintonian.  I  beg  leave  to  remind 
you' to  have  if  possible  both  M*".  Lewis  Kine  and  M*".  Elisha 
Lester,  appointed  Justices  of  peace  in  the  Town  of  New  Pakz 
Ulster  coimty,  I  also  enclose  a  letter  to  his  Excellency  John  Jay 
Esq'.  Governor,  recommending  M"".  McCoun,  after  you  have 
read  it  please  to  Seal  it  and  deliver  the  Same  to  M'.  Jay. 

The  letter  to  Governor  Jay  was  the  usual  formal  recom- 
mendation containing  no  mention  of  politics.^ 

After  George  Clinton  came  into  office  the  communications 
take  on  a  more  decidedly  partisan  character,  although  it  is 
remarkable  that  a  great  many  of  them  still  make  no  allusion 
to  politics.  Probably  in  a  majority  of  cases  the  council  had 
information  beyond  what  the  files  exhibit.  There  is  not 
much  evidence  of  any  perfected  system  by  which  the  minor 
county  offices  were  to  be  filled  to  the  best  advantage  from 
the  point  of  view  of  party  organization.^     Only  in  isolated 

'Gerard  Smith  Sloan  to  DeWitt  Clinton;  the  same  to  John  Jay, 
March  5,  1801;  Civil  Files  of  the  Council. 

'There  are  a  number  of  papers  containing  county  lists  endorsed  "Re- 
commended for  office,"  but  it  does  not  appear  by  whom  the  recom- 
mendations were  made.  These  may  have  been  only  memoranda  made 
up  within  the  council. 
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instances  does  there  seem  to  have  been  concerted  local 
action  on  the  subject.  One  list  of  names  sent  to  the  coun- 
cil was  chosen  "At  a  respectable  meeting  of  the  leading- 
Republicans  of  the  County  of  Oneida  held  at  the  house  of 
Mr.  J.  Ives  .  .  .  agreeably  to  notice  given  for  the  purpose 
of  recommending  proper  Characters  in  the  said  county  to 
be  promoted  and  appointed  to  office."  * 

The  most  striking  thing  about  the  applications  in  1801  is 
the  number  of  petitioners  seeking  appointment  to  the  office 
of  vendue  master,  or  auctioneer,  in  New  York  City.  In 
1800  there  were  twenty-five  men  acting  under  commissions 
as  auctioneers  in  the  city  and  their  commissions  expired  on 
the  fifteenth  of  March.*  Judging  from  the  zeal  and  energy 
with  which  both  reappointments  and  new  appointments 
were  sought,  these  commissions  appear  to  have  been  from 
the  financial  point  of  view  the  most  valuable  within  the  gift 
of  the  council.  Although  the  fact  seems  to  have  been 
largely  overlooked  by  writers  who  touch  upon  the  social 
and  economic  history  of  New  York  City,  it  is  evident  that 
the  auctioneer  in  early  times  played  a  large  part  in  the  com^ 
mercial  and  private  economic  life  of  the  city.  His  function 
was  chiefly  the  sale  of  imported  goods.  Sales  by  public 
auction  were  the  subject  of  strict  regulation  by  a  law  passed 
in  1784.*  This  law  was  amended  in  1785,*  and  in  180 1  a 
new  act  was  passed  by  which  the  state  received  a  duty  of 
three  per  cent  on  all  sales  by  public  auction  in  New  York 
City  and  two  per  cent  on  all  such  sales  in  any  other  county 
or  city  in  the  state.  The  fees  of  the  auctioneer  were  limited 
to  two  and  a  half  per  cent  except  in  case  of  a  written  agree- 

*  Signed  by  James  Sheldon,  chairman,  July,  1801;  Civil  Files  of  the 
Council, 
^Laws  of  New  Yorky  v,  1801,  ch.  116,  p.  268. 
^Laws  of  New  York,  i,  1784,  ch.  iv,  590-594. 
^  Laws  of  New  York,  Greenleaf,  i,  1785,  ch.  Ixxx.  186. 
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ment  between  the  owner  and  the  auctioneer  previous  to 
the  sale.*  No  one  except  a  legally  commissioned  auctioneer 
could  expose  to  sale  at  public  outcry  any  goods  except  such 
as  were  exempt  from  auction  duty.  The  exemptions  in- 
cluded, among  other  things,  land  and  tenements,  effects  of 
insolvent  debtors,  horses,  cattle,  hogs,  sheep,  and  all  articles 
of  the  growth,  produce,  or  manufacture  of  the  state.*  Do- 
mestic articles  were,  therefore,  not  subject  to  monopoly  of 
sale  at  auction.  Instead  of  foreign  goods  being  sold  to 
American  merchants  for  retailing,  the  method  seems  to 
have  been  for  the  auctioneers  to  receive  them,  expose  them 
to  public  auction,  deduct  the  state  duty  and  their  own 
commission  and  return  the  proceeds  to  the  foreign  ex- 
porter.* It  does  not  appear  what  portion  of  the  imports 
in  1801  was  sold  outright  to  jobbing  merchants  and  what 
portion  was  handled  by  the  auctioneers;  but  as  time  went 
on  the  monopoly  of  public  auction  which  the  law  gave  to 
the  limited  number  of  appointees  seems  to  have  increased  to 
the  extent  of  a  total  exclusion  of  private  sales,*  and  the  auc- 
tion business  reached  mammoth  proportions.*  It  became 
the  object  of  a  violent  warfare  waged  by  the  merchants  of 

^Laws  of  New  York,  v,  1801,  ch.  cxvi,  264-268. 

*  At  least  such  was  the  system  a  quarter  of  a  century  later  under  the 
laws  of  181 7  which  gave  increased  strength  to  the  auction  monopoly; 
Niles  RegisteTy  xxxiv,  258-260. 

*  Previous  to  1812  New  York  merchants  purchased  imports  on  a  large 
scale  in  Boston;  the  sale  of  imports  by  auction  in  1801  was,  therefore, 
not  so  exclusive  as  it  became  subsequent  to  the  War  of  1812;  Merchant* s 
Magazine,  x,  156.  **The  goods  sent  hither  by  foreigners  are,  almost 
without  exception,  sold  at  auction" ;  Niles  Register,  January  8,  1825, 
xxvii,  289. 

*"A  single  auction  house  does  as  much  business  as  would  support 
fifty  respectable  firms  in  private  trade,  each  consisting  of  two  partners, 
maintaining  two  families,  and  two  or  three  clerks;**  Niles  Register, 
June  14,  1828;  xxxiv,  258. 
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New  York/  but  under  the  law  of  1817  which  "  created  a 
new  era  in  the  history  of  auctions,"  the  revenue  had  be- 
come so  valuable  to  the  state  that  the  legislature  stoutly  op- 
posed any  change.*  The  subsequent  abnormal  develop- 
ment of  the  auction  monopoly  affords  some  indication  of 
the  financial  desirability  of  the  appointment  at  the  begin- 
ning of  the  century.  Its  importance  is  indicated  not  only 
by  the  number  of  applicants  but  by  the  fact  that  such  men 
as  Melancthon  Smith  and  Schuyler  Livingston  were  among 
them.* 

It  is  as  difficult  to  characterize  in  general  terms  the  ap- 
plications for  these  and  other  offices  as  it  is  to  select  typical 
instances  from  among  them.  Everything  from  revolution- 
ary services  to  an  innumerable  and  helpless  family  was 
brought  forward  in  support  of  claims  to  consideration. 
Some  urged  politics  and  exclusion  under  the  preceding  ad- 
ministration ;  many  did  not.  Some  backed  up  their  applica- 
tions by  a  petition  containing  respectable  and  influential 
names;  others  did  not.  Some  were  dignified  in  their  sim- 
plicity; others  breathed  the  cringing  spirit  of  the  sycophant. 

When  the  council  came  together  on  the  eighth  of  August 
1801  *  it  was  with  no  uncertainty  of  mind  as  to  the  course 
to  be  pursued.  Since  their  adjournment  by  Jay  in  the  early 
spring  there  had  been  ample  time  for  the  formulation  of  a 
definite  policy,  and  the  events  of  the  intervening  months 
had  not  been  such  as  to  shape  that  policy  with  moderation 
toward  the  federalist  office-holders.     As  has  been  pointed 

^  Merchant' 5  Magazine,  x,  154,  155;  Niles  Register,  xxi,  103;  xxvii, 
357.  258,  273-275,  289-291 ;  xxxiv,  258,  259.  The  fight  was  even  carried 
to  Congress  in  the  form  of  memorials. 

'In  the  constitution  of  182 1,  the  revenue  from  auction  sales  was  set 
aside  for  the  payment  of  the  state  debt;  Article  vii,  sec.  10. 

'Appointed  August  26,  1801;  MS.  Minutes  of  the  Council,  vi,  32. 

*lbid.,  iv,  323. 
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out,  the  federalists  under  Jay  in  New  York,  as  under  Adams 
in  the  national  government,  had  persistently  pursued  a 
policy  of  confining  their  appointments  exclusively  to  those 
of  their  own  party.  Although  some  political  removals  had 
been  made  by  both,  nothing  like  a  general  policy  of  removal 
had  been  established.  But  DeWitt  Qinton  was  too  eager 
to  see  his  party  thoroughly  installed  in  the  administration 
of  the  government  and  in  the  enjoyment  of  the  fruits  of 
victory  to  await  the  slower  process  of  filling  vacancies  as 
they  might  occur. 

The  plan  of  action  which  he  seems  to  have  laid  down  for 
himself  was  that  the  larger  offices  of  the  state  should  be 
filled  immediately  with  republicans  and  that  the  smaller 
offices  should  be  divided  between  the  parties  in  proportion 
to  their  respective  numbers.*  If  we  may  trust  the  account 
of  the  secretary  of  the  council,  himself  a  federalist  removed 
from  office,  Clinton  frankly  stated  his  view  at  the  first  meet- 
ing of  the  council  before  a  single  removal  was  made. 

Mr.  DeWitt  Qinton  expressed  a  wish  to  make  some  observa- 
tions to  the  council  on  the  subject  [of  removing  John  V. 
Henry,  state  comptroller] — He  observed,  that  for  some  years 
past,  the  administration  of  this  state  had  been  in  hands  which 
had  made  all  the  appointments  in  one  way,  to  the  entire  ex- 
clusion of  a  large  proportion  of  its  Citizens — that  the  people 
of  this  state  as  well  as  of  the  United  States,  had  expressed 
their  disapprobation  of  that  administration,  &  of  the  prin- 

^Renwick,  Life  of  DeWitt  Clinton,  S3-54«  Renwick  says:  "It  ap- 
pears by  written  memoranda  in  his  own  hand,  that  his  views  of  the 
proper  mode  of  action  mider  the  new  construction  of  the  constitution 
was,  that  the  offices  of  the  state  should  be  divided  between  the  two 
opposing  parties  in  the  ratio  of  their  respective  numbers."  The  memo- 
randa referred  to  have  probably  been  lost  from  his  papers,  but  it  seems 
quite  certain  that  so  far  as  the  lesser  offices  were  concerned  this  was  his 
view. 
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ciples  by  which  it  was  governed,  in  the  late  elections  for  Presi- 
dent of  the  United  States,  and  the  Chief  Magistrate  and  Rep- 
resentatives for  this  state — .that  pursuant  to  the  public  opinion 
so  expressed,  he  should  feel  it  his  duty  to  remove  all  the  offi- 
cers appointed  under  that  administration — tlat  he  should  con- 
cur in  the  removal  of  Mr.  Henry,  and  the  other  Heads  of 
Departments  in  the  state,  but  did  not  suppose  it  would  be 
proper  to  do  more  than  equalize  the  officers  in  the  respective 
counties.^ 

This  was  substantially  in  accord  with  the  views  expressed 
on  the  part  of  the  whole  council  in  an  account  published  a 
few  days  later  which,  if  not  actually  written  by  DeWitt 
Clinton,  was  certainly  outlined  by  him.*  It  was  clear  that 
his  program  was  the  council's  program. 

No  time  was  lost  in  giving  expression  to  this  scheme 
for  the  redistribution  of  the  patronage.  The  first  act 
was  the  appointment  of  Peter  Vrooman  and  John  Blake, 
junior,  as  sheriffs  respectively  of  Schoharie  and  Orange 
counties.*  It  was  upon  the  nomination  of  these  names,  it 
will  be  remembered,  that  the  controversy  with  governor 
Jay  had  arisen  in  the  spring.  Two  days  later  several  re- 
publican sheriffs  were  appointed  for  counties  in  which  such 
commissions  had  expired.*  The  council  then  turned  its 
attention  to  the  appointments  for  the  several  cities  of  the 
state. 

From  the  birth  of  political  parties  to  the  year  1800  New 
York  City  had  been  the  citadel  of  federalist  influence  in 
the  state.     Burr's  shrewdly  laid  and  cleverly  executed  cam- 

^Albany  Gazette,  August  13,  1801. 

^Albany  Register,  August  18,  1801.  Clinton  was  accused  of  having 
written  the  article  {Albany  Gazette,  August  24,  1801),  but  this  was  de- 
nied (Albany  Register,  August  25,  28,  1801). 

•MS.  Minutes  of  the  Council  of  Appointment,  vr,  323. 

*Ibid,,  iv,  325. 
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paign  in  the  election  of  that  year  had  broken  through  the 
stronghold  of  the  enemy  and  New  York  had  for  the  first 
time  gone  republican.^  It  was  the  beginning  of  a  democra- 
tic rule  which  has  persisted  in  the  city,  with  negligible  in- 
termissions, to  the  present  day.^  The  next  year,  in  the 
gubernatorial  election,  the  republicans  were  again  trium- 
phant in  the  city.*  In  the  midst  of  the  campaign  Burr 
wrote :  "  The  corporation  have  had  the  indecent  hardiness 
to  appoint  known  and  warm  federalists  (and  no  others)  to 
be  inspectors  of  the  election  in  every  ward.  Hamilton 
works  day  and  night  ....  Bets  are  two  to  one  in  his 
[Qinton's]  favor,  and  ...  the  friends  of  Van  Rensselaer 
wager  with  reluctance  with  such  odds."  *  A  New  York 
correspondent  of  the  Albany  Raster,*  under  date  of  April 
8,  makes  the  same  complaint  against  the  corporation,  es- 
pecially accusing  the  mayor  of  malevolent  discrimination 
against  the  republicans.  "  Hitherto,"  he  says,  "  it  has  been 
the  invariable  rule  of  the  [common]  council  to  give  to  the 
republicans,  in  their  clemency,  one  republican  inspector  at 
each  ward,  to  two  federal  ones.  But  this  time  they  have 
given  us  none." 

The  council  of  appointment  was  not  unnaturally  deter- 
mined to  strengthen  the  republican  hold  within  the  cor- 
poration. In  1789  Richard  Varick  had  been  appointed 
mayor  of  New  York  under  George  Clinton  ^  and  his  com- 

'  Seven  of  the  nine  senators  from  the  southern  district  that  year 
{Senate  Journal,  xxiv,  9)  and  all  of  the  assemblymen  from  New  York 
{Assembly  Journal ,  xxiv,  16)  were  republican. 

*  Roosevelt,  New  York,  157. 

•The  vote  stood  Clinton,  1266,  Van  Rensselaer,  1090;  Albany  Gazette, 
June  4,  1801. 

*  Davis,  Memoirs  of  Burr,  W,  149. 

*  April  14,  1801. 

•MS.  Minutes  of  the  Council,  ii,  186. 
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mission  had  ever  since  been  annually  renewed.  But  Varick 
was  a  federalist/  as  were  the  other  officers  of  the  city. 
Instead  of  recommissioning  him,  Edward  Livingston,  a  re- 
publican member  of  congress  and  a  brother  of  the  chan- 
cellor, was  appointed  to  the  office  of  mayor.  John  Stagg, 
another  republican,  was  at  the  same  time  appointed  sheriff.* 
At  the  preceding  meeting  of  the  council,  David  Gelston,  a 
republican  and  a  friend  of  Burr,  having  resigned  the  office 
of  surrogate  of  the  city  which  he  had  held  uninterruptedly 
since  1787,*  Sylvanus  Miller,  a  friend  of  DeWitt  Qinton, 
was  appointed  in  his  place.*  Three  other  changes  were 
made  in  the  personnel  of  the  New  York  City  officers  at  sub- 
sequent meetings,*^  and  the  council  reached  the  limit  of  its 
power  to  purge  the  corporation  of  the  inimical  element. 

In  the  case  of  the  other  city  corporations  no  such  drastic 
work  was  necessary.  Thomas  Jenkins,  who  had  been  ap- 
pointed to  the  mayoralty  of  the  city  of  Hudson  by  George 
Clinton  in  1793  •  and  had  been  retained  in  office  by  Jay, 
was  recommissioned,^  as  were  Thomas  Frothingham,  the 
clerk,*  and  Laban  Paddock,  the  chief  marshal,*  but  Elisha 
Pitkin  was  commissioned  recorder  in  place  of  Cotton  Gels- 

*  A  public  dinner  was  given  him  by  the  federalist  lawyers  of  New  York 
on  his  retirement  from  office;  Albany  Gazette ^  September  14,  1801. 

*MS.  Minutes  of  the  Council^  iv,  325,  326.  ^Ibid.,  ii,  100. 

*  Ibid,,  iv,  323.  Miller  seems  not  even  to  have  made  a  written  appli- 
cation to  the  council,  although  there  were  several  others  applying  for 
the  place  ( Civil  Files  of  the  Council  of  Appointment,  1801 ) .  His  name 
and  claims  were  probably  presented  by  DeWitt  Clinton. 

•These  were  cases  of  actual  removal  and  are,  therefore,  not  on  the 
same  plane  with  the  other  appointments  mentioned  here. 

•MS.  Minutes  of  the  Council,  iii,  28. 

"^Ibid,,  iv,  326. 

•Frothingham  had  been  appointed  clerk  of  Hudson  by  George 
Clinton  and  his  federalist  council  in  1794;  Ibid,,  iii,  84. 

•Appointed  first  by  Jay,  March  16,  1799;  Ibid,,  iv,  143. 
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ton.*  In  Schenectady  Joseph  C.  Yates,  who  seems  to  have 
been  one  of  Jay's  few  republican  appointments,*  was  re- 
tained as  mayor.  As  an  offset  to  Jay's  clemency  in  the 
Schenectady  appointment,  federalists  were  retained  in  office 
in  Albany.  Philip  S.  Van  Rensselaer,  a  federalist,*  who 
had  been  appointed  to  the  mayoralty  by  Jay  in  1798,*  was 
recommissioned ;  while  John  I.  Cuyler,  the  sheriff,  who  be- 
longed to  the  opposing  party  and  had  been  among  the  last 
appointees  of  the  outgoing  federalist  council,*  was  at  the 
request  of  the  republican  citizens  of  Albany  •  allowed  to 
continue  in  office  and  a  year  later  was  reappointed.^ 

It  is  worthy  of  note,  moreover,  that  none  of  the  changes 
of  municipal  officers  made  during  the  first  two  sittings  of 
the  council  constituted  a  technical  removal.  In  every  case 
the  appointment  was  made  to  a  vacancy  caused  by  the  ex- 
piration of  a  commission  which  by  law  had  to  be  renewed 
annually.*  It  was  only  when  the  council  began  to  make 
changes  in  offices  held  at  the  pleasure  of  the  council  that 
actual  removals  were  made.  John  V.  Henry,  the  state 
comptroller,  was  the  first  to  feel  the  axe."  Henry  had  been 
especially  active  in  the  assembly  in  the  effort  to  further  Gov- 
ernor Jay's  desire  for  a  l^islative  settlement  of  the  appoint- 
ment controversy.*®     It  was  stated  that  Ambrose  Spencer  in 

*MS,  Minutes  of  the  Council,  iv,  187,  326. 

*Ilnd,,  iv,  60;  Albany  Gazette,  August  17,  1801. 

•In  the  Albany  Gazette  of  March  29,  1799,  we  find  that  Philip  Van 
Rensselaer  presided  over  a  meeting  of  federalists  called  to  nominate 
members  of  the  legislature. 

*  MS.  Minutes  of  the  Council,  iv,  90. 

•January  28,  1801:  Ibid,,  iv,  306. 

^Albany  Gazette,  August  17,  1801. 

*MS.  Minutes  of  the  Council,  vi,  63. 

^Lttws  of  New  York,  Greenleaf,  i,  1797,  ch.  i,  pp.  355,  356. 

•MS.  Minutes  of  the  Council,  iv,  z^, 

^Assembly  Journal,  xxiv,  129;  Albany  Gazette,  February  28,  1801. 
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proposing  Henry's  removal  assigned  as  the  basis  for  it  his 
conduct  in  the  assembly.^  But  this  was  denied,  and  Henry's 
removal  was  placed  in  the  category  of  all  other  removals 
they  were  making,  solely  on  the  general  grounds  stated  at 
the  first  session  of  the  council.^  He  had  been  appointed 
comptroller  in  1800  when  Samuel  Jones  had  declined  re- 
appointment.' He  was  now  superseded  by  Elisha  Jenkins,* 
whose  apostasy  from  the  federalist  party  synchronized 
with  that  of  Spencer/  At  the  same  time  that  Henry  was 
removed,  Daniel  Hale,  the  secretary  of  state,  was  also  de- 
posed.* The  circumstances  of  Hale's  dismissal  were  par- 
ticularly dramatic  in  interest.  By  virtue  of  his  office  he 
was  secretary  of  the  council;  he  was  therefore  present  at 
the  time  when  his  decapitation  was  proposed  and  discussed, 
and  he  was  called  upon  to  record  upon  the  minutes  his  own 
warrant  of  dismissal.  In  an  article  published  a  few  days 
later  in  the  Albany  Gazette  ^  he  describes  how,  after  Mr. 
Henry's  removal  was  accomplished, 

A  short  pause  then  took  place,  during  which  Mr.  Spencer 
walked  to  Mr.  Qinton,  whispered  for  a  few  moments,  and  re- 
turned to  his  place :  after  whdch,  Mr.  Qinton  proposed  to  the 
Council,  that  the  same  resolution  be  entered  as  to  the  Secre- 
tary.— The  question  was  put  by  the  Governor,  and  carried  un- 
animously.® 

The  Secretary  then  asked  leave  to  jmt  some  questk)ns  to 
the  Council  in  respect  to  himself,  which  was  permitted,  and 
after  some  evasions,  on  the  part  of  Mr.  DeWitt  Clinton,  who 

^Albany  Gazette,  August  13,  1801. 

*  Albany  Register,  August  18,  1801. 

•MS.  Minutes  of  the  Council,  iv,  211,  218.  *Ibid.,  iv,  326. 

*  Hammond,  op.  cit.,  i,  174. 

•MS.  Minutes  of  the  Council,  iv,  326.  'August  13,  1801. 

"Mr.  Sanders,  the  federalist  Councillor  was  absent;  MS.  Minutes  of 
the  Council,  iv,  325. 
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declared  tint  they  were  tinnecessary,  from  Ihe  grounds  on 
which  he  had  already  stated  the  remtovals  were  nmde,  but  the 
Secretary  persisting,  they  were  put  and  answered  .... 

The  removal  of  Henry  and  Hale  marked  the  beginning 
of  a  proscription  which  was  tolerably  thoroughgoing  in  the 
end.  From  meeting  to  meeting  the  execution  went  gradu- 
ally on,  interspersed  by  the  filling  of  vacancies  due  to  the 
expiration  of  commissions.  It  has  been  mentioned  that 
several  officers  in  New  York  City  whose  commissions  were 
held  at  the  pleasure  of  the  council  were  removed  in  the 
general  eflFort  to  strengthen  the  republican  party  in  that  city. 
Richard  Harrison  had  in  1798  been  appointed  recorder  to 
succeed  James  Kent  when  the  latter  was  promoted  to  the 
supreme  bench.*  He  now  gave  place  to  John  B.  Prevost.* 
Robert  Benson,  who  had  held  the  post  of  clerk  of  the  city 
since  his  appointment  by  George  Clinton,  was  succeeded  by 
Tunis  Wortman."  John  McKesson  became  clerk  of  the 
circuit  court  *  in  place  of  William  Coleman  who  had  been 
appointed  to  office  in  the  spring  of  the  year  preceding.* 

There  were  in  the  state  at  the  time  six  district  attorneys,, 
all  of  whom  had  been  appointed  by  the  federalists.  Am- 
brose Spencer  held  one  of  these  appointments,  but  he  re- 
signed the  office  at  the  first  meeting  of  the  council  *  under 
George  Clinton;  and  Ebenezer  Foot  was  appointed  to  fill 
the  vacancy.''  Of  the  other  five  district  attorneys  three 
were  removed.     Cadwallader  D.  Colden  was  displaced  by 

*MS.  Minutes  of  the  Council,  iv,  22. 

^Ibid,,  vi,  28.  ^Ihid,,  vi,  28.  ^ Ibid,,  vi,  29. 

^Und,,  iv,  220.  A  year  later  Coleman  became  editor  of  the  Evening 
Post,  the  paper  established  in  New  York  City  under  the  direction  and 
patronage  of  Alexander  Hamilton. 

*Ibid.,  iv,  324. 

'Ibid.,  iv,  335. 
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Richard  Riker,  and  Thomas  R.  Gold  by  Nathan  Williams/ 
Conrad  E.  Elmendorf  was  also  removed,  and  when  Smith 
Thompson,  the  new  appointee,  declined  to  serve,  Lucas 
Elmendorf  was  given  the  appointment.*  Thus  four  of  the 
six  attorneys  were,  therefore,  of  new  appointment.  Of  those 
retained  in  office  it  is  perhaps  worthy  of  note  that  one, 
Nathaniel  W.  Howells,  had  been  appointed  in  1799  to  suc- 
ceed William  Stuart,  removed  without  assigned  cause.'  A 
letter  in  the  files  of  the  council  from  the  citizens  of  Mont- 
gomery county  throws  some  light  perhaps  upon  the  reten- 
tion in  office  of  the  other  district  attorney,  George  Metcalfe : 

The  undersigned  have  been  given  to  understand  that  attempts 
will  be  made  to  remove  George  Metcalfe  Esquire,  the  district 
attorney  of  that  portion  of  the  State  of  which  this  County 
forms  a  respectable  part:  and  as  we  presume  upon  political 
grounds  we  as  a  portion  of  the  citizens  whose  rights  he  has 
immediately  in  charge :  beg  the  privilege  of  stating  to  you  our 
sentiments  on  that  subject — 

We  consider  that  the  removal  of  incumbents  from  office, 
who  have  for  a  considerable  time  been  in  possession  of  their 
places,  should  never  take  place  for  "slight  and  transient 
causes;"  and  that  men  who  have  invariably  discharged  the 
duties  of  their  offices  with  fidelity,  vigilance  and  ability,  ought 
seldom  if  ever  to  be  removed  from  mere  party  considerations. 
....  And  we  take  the  freedom  of  declaring  to  you  that  in 
our  opinion  die  removal  of  a  man  of  Mr.  Metcalfe's  character 
would,  independent  of  the  moral  impropriety  of  the  measure, 
be  attended  with  auspicious  political  consequences.* 

The  office  of  Attorney  General  was  held  by  Josiah  Ogden 

'  MS.  Minutes  of  the  Council,  vi,  14,  15.  ^Ibid,,  vi,  13,  34. 

*Ibid,y  iv,  102.    Howells  soon  after  resigned  his  office,  May,  2,  1802, 
and  William  Stuart  was  restored;  ibid.,  vi,  76. 
*  Civil  Files  of  the  Council  (no  date).  1801. 


Ill]  REPUBLICAN  SPOILS  IN  1801  1 1 1 

HoflFman,  a  leading  federalist  and  one  who,  it  will  be  re- 
called, had  been  active  in  installing  the  federalist  council  in 
1794.  His  was  the  only  state  office  of  first  rank  not  dis- 
turbed by  the  council  and  the  suspicion  of  some  ulterior  mo- 
tive naturally  arises.  It  is  probable  that  there  was  an  un- 
derstanding between  Hoflfman  and  Ambrose  Spencer,  who 
had  formerly  been  friends  in  politics  at  least,  that  as  soon 
as  the  term  of  the  existing  council  should  expire  Hoffman 
would  resign  his  office  in  favor  of  Spencer,  although  Spencer 
seems  to  have  denied  afterward  that  any  such  agreement  had 
been  reached.*  Many  things,  however,  support  the  con- 
clusion that  such  an  arrangement  existed.  In  August,  1801, 
at  the  first  meeting  of  the  coimcil  Spencer  resigned  his  com- 
mission as  attorney  for  the  district  composed  of  Columbia, 
Rensselaer,  and  Greene  counties.  Almost  immediately  upon 
the  assembling  of  the  succeeding  council  in  February,  1802, 
Hoflfman  resigned  the  attorney-generalship  and  Spencer  was 
appointed.*  Some  sort  of  understanding  is  still  further 
hinted  at  by  the  fact  that  Ebenezer  Foot,  who,  it  has  been 
noted,  was  appointed  one  of  the  district  attorneys,  was  en- 
thusiastically supported  for  the  office  of  attorney  general  in 
a  petition  signed  by  twenty  republican  members  of  the  legis- 
lature.* If  Spencer  was  too  careful  of  proprieties  to  coun- 
tenance his  own  appointment  to  office  by  a  council  of  which 
he  himself  was  a  member,  he  certainly  displayed  a  more 
punctilious  regard  for  trifles  than  did  Reuben  Hopkins, 
one  of  George  Clinton's  federalist  councillors  in  1794,  who 
evidently  felt  that  full  decency  had  been  met  when  he  re- 
frained from  voting  on  the  resolution  which  removed 
Thomas  Moflfat  from  the  clerkship  of  Orange  county  and 

^Hammond,  op.  cit,,  i,  182;  ii,  540. 

*MS.  Minutes  of  the  Council ^  vi,  62. 

•  Civil  Files  of  the  Council  of  Appoint^nevt  (no  date) ,  1801. 
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placed  him  in  the  vacancy.^  Such,  however  seems  to  have 
been  the  case. 

Seven  clerks  of  counties,*  several  masters  in  chancery,*  a 
few  county  surrogates,*  a  commissioner  and  a  deputy  of 
military  stores,*  a  commissioner  of  health  •  and  perhaps  a 
few  other  scattered  officers  were  also  removed  during  the 
several  sessions  of  the  republican  council. 

In  a  number  of  counties  the  time  had  arrived  for  the  tri- 
ennial commission  of  judicial  officers  required  by  the  con- 
stitution.^ These  positions  were  of  less  importance  than 
many  others  in  the  gift  of  the  council,  but  they  con- 
stituted by  far  the  larger  portion  of  its  appointments.  It 
was  these  that  DeWitt  Clinton  probably  had  in  mind  when 
he  said  that  it  was  his  purpose  only  to  equalize  the  smaller 
offices  between  the  parties.  In  looking  over  the  list  of  these 
small  men  it  is  obviously  impossible  to  ascertain  at  this  late 
day  the  political  calling  of  each.  How  many  of  those  re- 
tained in  office  were  pronounced  federalists  of  local  influence 
it  is  impossible  to  say.  But  a  comparison  of  the  county 
rolls  of  1798  with  those  of  1801  shows  that  the  number  of 
changes  made  in  the  latter  year  varies  with  the  county.  In 
some  instances  the  alteration  in  the  personnel  of  the  civil 
list  was  scarcely  more  pronounced  than  that  made  in  previ- 
ous years  when  an  entirely  new  series  of  commissions  was 
issued;  in  others  a  large  majority  of  those  holding  office 
were  superseded.     A  few  changes,  of  course,  are  accounted 

*  MS.  Minutes  of  the  Council,  March  27,  1794,  iii,  103.  Hammond 
suggests  that  Spencer  was  influenced  by  an  agitation  which  arose  in 
1797  while  he  was  a  member  of  the  federalist  council  with  a  view  to  as- 
serting the  impropriety  of  a  councillor's  accepting  office;  op,  cit,j  i,  182. 

•MS.  Minutes  of  the  Council,  iv,  334;  vi,  2,  9,  11,  47,  48,  59. 

»/W</.,  iv.  332;  vi,  31,  56.  ^ Ibid,,  vi,  39,  59. 

^Ihid,,  vi,  13.  ^Ibid,y  vi,  21. 

'Article  xxviii,  Poore,  Constitutions  and  Charters,  ii,  i337- 
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for  by  resignations,  deaths  and  removals  for  cause  during 
the  intervening  years. 

Rockland  was  the  first  county  for  which  a  new  civil 
roll  was  made  out.  The  first  judge  was  reappointed, 
as  were  the  two  "judges  and  justices  of  the  peace," 
as  they  were  called.  Of  the  fourteen  other  names  ap- 
pearing on  the  list  of  1798,  eight  reappear  in  1801  and 
six  new  justices  were  created.^  In  Ontario  county  the 
proportion  of  those  retained  is  even  greater.  Again  the 
first  judge  and  the  two  judges  and  justices  were  re- 
commissioned  as  was  one  of  the  two  assistant  judges  and 
justices.  Of  the  thirty-four  justices  of  the  peace  appointed 
during  Jay's  administration,  twenty-seven  were  reappointed 
in  1801  and  four  additions  were  made.*  In  the  Chenango 
list,  the  first  judge,  three  of  the  four  judges  and  justices,  and 
all  six  assistant  judges  and  justices  were  reappointed,  while 
thirty  out  of  thirty-nine  justices  of  peace  received  new  com- 
missions along  with  twelve  additional  appointments.* 
These  figures  are  very  far  from  appalling.  But  the  rolls 
in  some  other  counties  exhibit  a  much  more  radical  system 
of  substitution.  In  Orange,  for  instance,  while  the  first 
judge,  four  out  of  five  judges  and  justices,  and  all  six  as- 
sistant justices  were  reappointed,  only  nine  out  of  thirty 
justices  of  peace  received  a  renewal  of  their  commissions.* 

In  all  these  counties  and  in  some  others  the  constitutional 
term  of  three  years  had  expired.  In  others,  however,  new 
commissions  had  been  issued  more  recently.  But  the  wording 
of  the  constitution  was  liberal.     It  prescribed  that  commis- 

*MS.  MinuUs  of  the  Council,  iv,  47,  48,  331,  33^. 

*  MS.  Minutes  of  the  Council,  iv,  compare  pp.  3»  4»  156,  218,  264  with 
pp.  332,  333. 

•T&u/.,  iv,  compare  pp.  49,  50,  65,  157,  244,  248.  280,  298,  299,  301 
with  pp.  336,  337. 

^Ihid..  iv,  compare  pp.  31 1  32,  70,  136,  249  with  pp.  339»  340. 
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sions  should  be  issued  "  once  at  least  in  three  years."  * 
There  was  nothing  to  prevent  the  council  from  ordering  at 
pleasure  a  new  list  at  any  time  before  the  expiration  of 
this  outside  margin,  although  this  policy  had  not  previously 
been  pursued.*  In  some  of  these  counties,  as  in  Queens,* 
Onondaga,*  Saratoga,**  Clinton,'  Herkimer,^  Cayuga  *  and 
Albany,*  no  removals  were  made  but  additional  commis- 
sions, varying'  in  number  from  four  to  eighteen,  were  is- 
sued. In  others,  as  in  Montgomery  ^®  and  Greene  ^*  a  few 
removals  were  made  and  a  number  of  names  were  added  to 
the  lisft.  In  still  others,  as  in  Otsego,^*  sweeping  changes 
were  made.  In  this  county  Jedediah  Peck  had  been  re- 
moved from  office  by  Jay  for  political  reasons  *'  and  had 
even  been  refused  any  information  as  to  the  complaints 
against  him.^*  He  was  now  restored  to  his  judgeship.  The 
other  judge  and  the  assistant  judges  were  new,  while  only 
eleven  of  the  forty-four  justices  were  reappointed. 

These  typical  instances  are  sufficient  to  show  the  way  in 
which  Clinton  and  his  colleagues  handled  the  general  county 
appointments.  If  the  proposed  policy  of  equalizing  the 
offices  as  between  the  parties  in  proportion  to  their  respec- 

'  Article  xxviii. 

•  It  had  been  customary  to  renew  all  commissions  at  the  time  that  the 
general  appointments  were  made  although  frequently  the  holder  had 
been  specially  appointed  between  the  making  out  of  the  lists  and  his 
commission  had  not  in  consequence  run  for  the  full  three  years. 

» MS.  Minutes  of  the  Council,  iv,  329.  330. 

♦7W^.,.vi,  13,  25. 

^Ibid.,  16.  •/Wrf.,  23.  Ubid,,  23. 

^Ibid,,  26.  ^Ibid.,  28. 

>*7W^.,  15.  "7W</.,  26. 

^^Ibid.y  compare  iv,  pp.  255,  256,  273,  289,  296  with  vi,  pp.  i,  2. 

^^  Albany  Register,  April  i,  1799;  MS.  Minutes  of  the  Council^  iv, 
135;  Hammond,  op,  cit.,  i,  127,  128. 

"MS.  Minutes  of  the  Council,  iv,  150. 
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live  numbers  was  consistently  carried  out,  the  counties  which 
showed  a  large  republican  majority  at  the  polls  should  have 
enjoyed  the  greater  number  of  changes  while  the  federalist 
counties  should  have  been  subjected  to  fewer.  While  noth- 
ing like  definite  proportions  are  to  be  had,  an  examination 
of  the  relative  strengths  of  the  parties  as  shown  in  the  elec- 
tion returns  of  May,  1801,^  reveals  the  fact  that  this  policy 
was  at  least  approximately  adopted.  In  Ontario  and  Chen- 
ango, for  example,  where  the  figures  given  above  show 
comparatively  few  changes,  the  federalists  were  decidedly 
in  the  majority  f  while  in  Rockland  and  Orange,  where,  as 
we  have  seen,  the  number  of  changes  was  far  greater,  the 
republicans  were  overwhelmingly  in  the  majority.*  In 
Albany  the  federalist  poll  was  three  times  that  of  the  re- 
publicans; no  removals  were  made  and  only  twelve  addi- 
tional commissions  were  issued.*  In  Cayuga  the  ratio  of 
republicans  to  federalists  was  more  than  four  to  one;  no 
removals  were  made  but  eighteen  additional  names  were 
affixed  to  the  list,*'  a  large  proportion  for  the  population  of 
the  county.  There  were,  of  course,  some  apparent  excep- 
tions to  this  general  scheme  of  apportionment,'  but  in  the 
main  it  seems  to  have  been  followed  with  reasonable  con- 
sistency, and  as  late  as  1803  George  Clinton  wrote  that  a 
good  deal  yet  remained  to  be  done  to  equalize  the  appoint- 
ments between  the  two  parties.^ 

*  Albany  Gazette,  June  4,  1801. 

*  The  vote  stood  in  Ontario,  republican  770,  federalist  loii;  in  Che- 
naogo,  republican  711,  federalist,  1343. 

*In  Rockland,  republican  502,  federalist  25;  in  Orange,  republican 
1590,  federalist  369. 

*MS.  Minutes  of  the  Council,  vi,  28.  ^ Ibid,,  vi,  26. 

•As  in  Otsego.  The  sweeping  changes  in  that  county  seem  to  have 
little  ratio  to  the  nearly  equal  strength  of  the  parties.  The  vote  stood : 
republican  1186,  federalist  1062. 

'  George  Clinton,  Public  Papers,  xxvii,  7084. 


Il6     DEWITT  CLINTON  AND  THE  SPOILS  SYSTEM      [n6 

The  distribution  of  the  minor  county  offices  in  1801  has 
been  elaborated  at  some  length,  but  the  detailed  examination 
reveals  two  facts  of  importance.  DeWitt  Clinton  actually 
transformed  into  practice  his  theory  of  dividing  these  offices 
proportionally  between  the  parties.  And  in  doing  so  he  re- 
vealed in  a  degree  the  honesty  of  the  motives  which 
prompted  him  and  the  sincerity  of  his  belief  that  the  party 
which  had  been  hitherto  excluded  from  office-holding  de- 
served its  share  of  the  offices.  Had  his  design  been  only  ta 
strengthen  his  party  with  a  view  to  the  advancement  of  his 
own  ambitious  purposes,  the  plan  pursued  would  certainly 
not  have  accomplished  it.  Where  the  party  most  called  for 
strengthening  was  in  the  federalist  sections  of  the  state ;  but 
it  was  just  in  these  sections  that  the  republican  appointments 
were  smallest  in  number.  A  much  more  drastic  system  of 
purgation  was  loudly  demanded  by  some  of  the  friends  of 
the  administration.  When  the  council  adjourned  on  Au- 
gust 26  to  meet  again  in  October  the  Albany  Register  said : 

On  Wednesday  the  h<Miorable  the  Council  of  Appointment  ad- 
journed.— It  is  said,  that  they  will  meet  again  in  October, 
when,  it  is  hoped,  they  will  finish  the  laudable  work  they  have 
began — thit  of  equalising  the  offices  of  government,  between 
the  friends  of  Administration  and  the  Opposition,  Though 
this  system  is  thought  by  some  republicans,  to  be  more  liberal 
than  an  opposition,  so  violent,  vindictive,  and  inimical  to  re- 
publican government,  as  that  which  the  friends  of  Adminis- 
tration have  to  encounter,  had  a  right  to  expect;  yet  a  little 
reflection  will  convince  them,  that  sound  policy,  as  well  as 
the  wish  of  the  Council  to  disregard  the  intolerant  and  per- 
secuting example  of  their  predecessors,  in  the  time  of  Mr, 
/ay,  equally  enjoin  the  adoption  of  it.^ 

Besides  the  administrative  and  judicial  offices  in  the  gift 
^Albany  Register,  August  28,  1801. 
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of  the  council  there  were  not  a  few  appointments  to  offices 
of  a  more  strictly  commercial  nature.  In  these  the  emolu- 
ments were  of  paramount  importance.  Like  the  other 
offices  they  were  being  enjoyed  almost  exclusively  by  feder- 
alists. To  the  extent  that  they  were  more  truly  in 
the  nature  of  spoils  were  they  the  more  eagerly  sought. 
The  economic  significance  of  the  auctioneer,  especially  in 
New  York  City,  has  already  been  pointed  out.  The  coun- 
cil evidently  regarded  this  as  an  office  which  ought  to  be 
shared  between  the  parties.  Mr.  Gallatin  in  a  letter  to 
Jefferson  dated  September  12,  1801,  in  adverting  upon  what 
he  terms  the  system  of  "  persecution "  instituted  by  the 
coimcil  of  appointment  in  New  York,  condemns  the  fact  that 
they  "  have  extended  their  removals  to  almost  every  auc- 
tioneer, and,  that  not  being  a  political  office,  the  two  parties 
ought  certainly  to  have  an  equal  chance  in  such  appoint- 
ments." *  But  Mr.  Gallatin  was  in  error,  and  his  error  has 
been  repeated  without  investigation  by  historians.^  Of  the 
twenty-five  auctioneers  holding  commissions  in  New  York 
City  in  1800  according  to  the  list  sent  to  the  council  from 
the  treasurer's  office,*  eleven  were  reappointed  in  1801,* 
while  one  of  them  was  at  his  own  request  ^  superseded  by 
his  grandson.  Only  twelve  commissions  were  filled  out  for 
new  appointees.*  In  the  majority  of  cases  it  does  not  ap- 
pear whether  those  who  were  reappointed  were  federalists 

'  Gallatiii,  Writings j  i,  48. 

■Adams,  History  of  the  United  States,  i,  229;  Alexander,  Poiiticat 
History  of  New  York,  i,  116. 

*  Civil  Files  of  the  Council.       *  MS.  Minutes  of  the  Council,  vi,  32. 

*  Letter  of  A.  L.  Bleecker  recommending  his  grandson,  James 
Blcecker,  July  13,  1801;  Civil  Files  of  the  Council, 

•MS.  Minutes  of  the  Council,  vi,  32.  By  a  law  of  April  2,  1801,  the 
number  was  limited  to  twenty-four;  Laws  of  New  York,  1801,  ch. 
116,  p.  264. 
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or  republicans.  Most  of  their  applications  for  reappoint- 
ment do  not  mention  politics.*  It  is  presumable  at  least 
that  some  of  them  were  federalists.  In  Suffolk  county, 
where  there  seem  to  have  been  three  auctioneers,  one  was 
removed,  two  were  reappointed,  and  the  number  was  in- 
creased to  six.^  In  the  other  counties  the  appointment  does 
not  seem  to  have  been  of  great  importance.  Various  com- 
mercial inspectors  also  fell  in  the  class  of  appointments 
where  the  perquisites  constituted  the  sole  importance  of  the 
office,  the  emoluments  resulting  from  fees  *  for  inspection. 
In  many  cases  the  holders  of  such  commissions  were  super- 
seded.* 

The  policy  actually  pursued  by  the  council  in  1801  may 
reasonably  be  taken  as  the  objective  expression  of  DeWitt 
Clinton's  ideas  upon  the  distribution  of  the  state  patronage. 
His  scheme  was  well  defined  and  consistently  developed. 
The  more  important  offices  of  the  state  and  the  municipal 
offices,  especially  those  of  New  York  City,  were  for  the 
most  part  filled  with  republicans.  Th  district  attorneyships, 
the  minor  administrative  and  judicial  offices  of  the  counties, 
and  the  commercial  appointments  were  approximately 
divided  between  the  parties;  and  in  the  effort  to  reach  this 
division  with  as  little  friction  as  possible  no  inconsiderable 

*  For  example,  letters  of  Anthony  Bartow,  June  10,  1801 ;  Mordacat 
Myers,  June  24,  1801;  George  Hunter,  July  15,  1801;  Charles  McEvers, 
July  18,  1801;  Martin  Hoffman,  July  22,  1801;  A.  L.  Bleecker,  July  13^ 
1801:  Civil  FiUs  of  the  Council,  John  S.  Henry  does  speak  of  himself 
as  **  an  old  republican,"  July  12, 1801;  and  Bartow,  it  will  be  seen  later, 
was  also  a  republican. 

» MS.  Minutes  of  the  Council,  iv,  72,  149,  150,  230,  252,  328,  329. 

•Inspector  of  lumber,  Laws  of  New  York,  Greenleaf,  ii,  1790*  ch. 
xxiii;  of  beef  and  pork,  ibid.y  Greenleaf,  ii,  1788,  ch.  1;  Andrews,  108; 
of  flour  and  meal,  Greenleaf,  ii,  1788,  ch.  Iviii;  Andrews,  196,  821. 

*  MS.  Minutes  of  the  Council,  vi,  6,  16,  26,  27,  29;  John  Lawrence 
to  George  Qinton,  George  Clinton,  Public  Papers,  xxvi,  6882  b. 
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number  of  minor  offices  were  created.  That  DeWitt  Clin- 
ton, along  with  Ambrose  Spencer,  was  in  reality  the  initiat- 
ing genius  of  this  system  is  shown  by  the  fact  that  his 
uncle,  the  governor,  refused  in  many  instances  to  affix  his 
name  to  the  minutes  of  the  council.*  In  other  cases  he 
signed  only  a  part  of  the  minutes  *  or  caused  his  protest  to 
be  recorded  against  certain  removals.'  It  is  probable  that 
he  also  conceded  to  the  councillors  the  right  of  nomination  * 
as  he  had  done  seven  years  before  to  his  federalist  council. 

It  is  impossible  to  state  the  exact  number  of  removals 
that  were  made  by  the  council  of  180 1.  Of  the  changes 
in  the  lists  of  judges  and  justices  of  peace  in  the  counties 
it  is  almost  impossible  to  ascertain  which  commissions  had 
expired  and  which  had  not,  although  in  some  cases  it  is 
patent  that  the  removal  was  made  before  the  termination  of 
the  commission.  If  these  be  for  the  moment  left  out  of  con- 
sideration, the  minutes  show  only  thirty-one  instances  in 
which  a  writ  of  supersedeas  was  issued  to  the  holder  of  a 
commission.  But  this  does  not  comprehend  the  whole  list  of 
removals  even  outside  of  the  county  rolls,  for  in  the  case 
of  inspectors  and  auctioneers,"  a  general  statement  was  en- 
tered upon  the  minutes  that  a  supersedeas  should  issue  to 
all  officers  of  a  given  class  who  had  not  received  commis- 
sions imder  the  existing  council.  It  is  difficult  to  find  out 
how  many  officers  were  by  such  entries  indicated  as  being 
superseded,  but  the  whole  number  could  not  have  amounted 
to  very  many.  If  a  rigid  line  of  distinction  be  made  be- 
tween those  whose  commissions  were  actually  withdrawn 
and  those  for  whom  new  commissions  were  not  issued  at 

*  MS.  Minutes  of  the  Council,  iv,  338;  vi,  10,  15,  27,  29,  32,  47, 48,  59- 
^Ibid.,  vi,  2.  »/W</.,  iv,  332. 

*  George  Qinton,  Papers,  xxvi,  6870. 
•MS.  Minutes  of  the  Council,  vi,  27,  33,  37. 
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the  legal  expiration  of  their  terms  of  office,  the  entire  num- 
ber of  technical  removals,  even  including  those  in  the  minor 
county  offices,  probably  did  not  much  exceed  a  hundred/ 
But  as  has  been  pointed  out  before,  the  renewal  of  the  an- 
nual and  triennial  commissions  had  come  to  be  much  a 
matter  of  form,  and  the  failure  to  renew  was  virtually  equi- 
valent to  a  removal.  Any  estimate  of  the  total  number  of 
changes  would  be  little  short  of  conjecture. 

By  far  the  largest  part  of  the  removals  were  made  dur- 
ing the  August  session  of  the  council.  The  October  ses- 
sion, probably  owing  to  the  fact  that  DeWitt  Clinton  was 
not  present,  lasted  only  two  days,  and  only  one  removal 
was  recorded.^  During  the  final  session,  which  lasted  from 
December  30,  1801  to  January  29,  1802,  only  four  political 
removals  were  made  *  and  only  two  new  county  lists  were 
ordered.* 

As  might  have  been  expected  this  simimary  method  of 
despoiling  the  conquered  of  the  fruits  of  office  which  the 
will  of  the  people,  expressed  at  the  polls,  could  not  directly 
take  from  them  was  vehemently  denounced  by  the  federalist 
press.  Some  of  the  removals  were  characterized  as  "  the 
most  infamous,  atrocious,  and  outrageous  acts  of  injustice, 
tyranny,  and  oppression,  that  ever  disgraced  the  proceed- 
ings of  a  Marat,  sl  Danton,  or  a  Robespierre.'*  ^  DeWitt 
Clinton  and  Spencer  were  stigmatized  as  "  unprincipled  ty- 
rants "  •  and  were  accused  of  intending  to  place  themselves 
on  the  supreme  bench  of  the  state.  ^     Even  the  governor 

'The  statement  made  by  Alexander  that  six  or  seven  thousand  ap- 
pointments were  made  by  the  council  is  wholly  incorrect;  Political 
History  of  New  York,  i,  119. 

■  MS.  Minutes  of  the  Council,  vi,  34-40.  *  Ibid,,  vi,  47,  48,  59. 

^Ihid.,  vi,  51,  52,  54,  55.  ^Albany  Gazette,  August  13,  1801. 

^Ibid,,  August  24,  1801;  see  also  ibid,,  August  27,  31;  September  3, 
1801. 

"^Ibid.,  August  17,  24,  1801. 
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whose  non-concurrence  in  the  proscription  was  generally 
known,  was  dubbed  a  weakling  and  was  referred  to  as  "  an 
object  of  real  pity,"  for  not  refusing  to  sign  the  writs  of 
supersedeas  as,  it  was  averred,  John  Jay  would  have  done 
without  the  least  hesitation/  The  republican  press  re- 
taliated in  kind.  Governor  Jay's  systematic  exclusion  of 
the  republicans  from  office  was  pointed  to  as  the  basal  cause 
for  the  readjustment,*  and  the  strenuous  councillors  were 
more  than  vindicated  by  the  lusty  voices  of  their  party 
organs. 

As  a  fitting  climax  to  the  work  of  the  year  the  question 
of  legal  right  as  between  the  governor  and  the  council  was 
settled  definitely  and  conclusively  by  an  amendment  to  the 
fimdamental  law  of  the  state  in  favor  of  the  latter.  Before 
the  contest  over  the  situation  had  reached  its  height  in  the 
spring  session  of  the  legislature,  a  bill  had  been  introduced 
recommending  •  a  convention  in  the  fall  for  the  purpose  of 
reducing  and  limiting  the  number  of  senators  and  members 
of  the  assembly.*  To  this  bill  on  March  26,  the  assembly 
added  an  amendment  empowering  the  convention  to  deter- 
mine also  "  whether  any  and  what  alterations  shall  be  made 
in  the  23d  article  of  the  constitution."  *  The  senate  con- 
curred and  the  act  became  a  law  on  the  sixth  of  April* 

^Albany  Gazette,  August  17,  1801. 

*  Albany  Register,  August  18,  25,  28;  September  i,  1801. 

*  The  legislature  could  do  nothing  more  than  recommend,  since  the 
constitution  of  1777  made  no  provision  for  a  method  of  amendment. 

*  Senate  Journal,  xxiv,  76;  Assembly  Journal,  xxiv,  184,  237,  244. 

^Assembly  Journal,  xxiv,  237. 

•Judge  Lincoln,  in  his  recent  Constitutional  History  of  New  York, 
I,  607,  608,  says:  **  It  is  probable  that  a  convention  would  not  have  been 
called  at  that  time  for  the  sole  purpose  of  considering  the  number  of 
members  of  the  legislature;  but  when  a  convention  seemed  necessary  to 
settle  the  controversy  over  the  G>uncil  of  Appointment,  the  subject  of 
the  legislature  was  included.*'     He  appears,  however,  to  be  entirely  in 
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The  convention  met  in  Albany,  October  13,  1801,  and  as 
Burr  expressed  it,  proceeded  to  consume  fifteen  days  for  the 
work  of  six  hours.  ^  DeWitt  Clinton  was  elected  a  mem- 
ber of  the  convention  but  he  did  not  attend  its  sessions. 
Hammond  says  that  he  was  chosen  from  Kings  and  that 
he  proposed  the  plan  which  was  adopted.^  As  a  matter 
of  fact  he  was  chosen  from  Queens,"  and  his  name  does  not 
appear  on  any  page  of  the  proceedings  of  the  convention 
and  is  unrecorded  in  any  vote.  The  plan  adopted  was 
proposed  by  Lucas  Elmendorf.*  In  the  light  of  the 
communication  which  the  republican  councillors  submitted 
to  the  assembly  in  the  spring  it  seems  far  more  prob- 
able that  DeWitt  Clinton  would  have  advocated  the 
plan  offered  by  Thomas  Tredwell."  This  construction  of 
the  doubtful  article  gave  the  exclusive  power  of  nomination 
to  the  members  of  the  council,  but  it  was  enthusiastically 
negatived  by  the  convention.  •  As  further  proof  of  the  fact 
that  DeWitt  Clinton  took  no  part  in  the  convention  we  find 
that  he  did  not  attend  the  fall  meeting  of  the  Council  of 

error  in  this.  Governor  Jay  had  recommended  a  convention  for  reduc- 
ing the  number  of  legislators,  and  a  bill  for  that  purpose  had  been  intro- 
duced into  the  senate  by  a  special  committee  {Journal,  xxiv,  48)  long 
before  the  council  controversy  had  been  brought  to  legislative  attention. 
That  controversy  had  risen,  however,  before  the  bill  passed  the  senate 
(Journal,  xxiv,  76)  yet  no  mention  was  made  of  the  23d  article  of  the 
constitution.  It  remained  for  that  to  be  added  as  an  amendment  in  the 
assembly  (Journal,  xxiv,  237).  The  history  of  the  passage  of  the  act 
would  almost  indicate  the  reverse  of  Judge  Lincoln's  view;  namely,  that 
the  convention  would  not  have  been  called  at  that  time  for  amending 
the  clause  constructing  the  council  but  for  the  fact  that  the  movement 
for  a  convention  had  already  been  started  for  an  entirely  diflFerent  pur- 
pose. 

'Davis,  Mefnoirs  of  Burr,  ii,  158.  ^Op,  cit,,  i,  164,  165. 

•  Journal  of  the  Convention  of  1801,  4. 

^Ibid,,  18,  32.  ^Ibid,,  29. 

*Ibid,,  30,  31;  the  vote  stood  93  to  6. 
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Appoirrtment  *  which  came  together  for  fts  second  session 
on  October  28,^  the  day  after  the  close  of  the  convention. 
And  the  Albany  Gazette  of  October  26  reveals  the  reason 
for  his  absence.  "The  Council  of  Appointment  are  to 
meet  in  this  city,  to-morrow,"  it  says,  "  agreeable  to  ad- 
journment. We  understand  that  Mr.  DeWitt  Clinton,  on 
accotmt  of  ill  health,  will  not  be  able  to  attend.**  None  of 
the  other  councillors  had  been  chosen  to  the  convention. 

The  Qinton  family,  however,  was  not  unrepresented. 
James  Clinton,  the  father  of  DeWitt,  and  George  Clinton, 
junior,  his  cousin,  were  both  members.  Aaron  Burr,  who 
had  been  sent  up  from  Orange,  was  chosen  president.  His 
close  friend,  Van  Ness,  was  also  a  member.  Smith  Thomp- 
son, afterward  a  justice  of  the  United  States  supreme  court, 
was  one  of  the  members  from  Dutchess.  Daniel  Tomp- 
kins was  making  his  first  appearance  in  politics ;  it  is  signi- 
ficant, too,  that  in  the  final  issue  he  voted  with  the  minority.' 
John  V.  Henry,  the  deposed  comptroller,  and  Daniel  Hale, 
the  deposed  secretary  of  state,  were  also  members.  Josiah 
Ogden  Hoffman,  who,  it  will  be  recalled,  had  led  his  party 
at  the  time  of  the  appointment  of  a  federalist  council  with 
Governor  Grtorge  Clinton  in  1794,  was  one  of  the  members 
from  Albany.  The  republicans  counted  a  large  majority  in 
the  convention,  but  the  debates  were  not  fought  out  along 
party  lines  as  a  glance  at  the  votes  will  show.*  Both  parties 
had  within  a  period  of  seven  years  stood  for  the  right  of 
concurrent  nomination  in  the  governor  and  councillors,  and 

^  He  wrote  to  the  governor  saying  that  his  illness  rendered  his  attend- 
ance wholly  impossible  and  suggested  a  number  of  appointments  to  be 
made;  October  24,  1801;  George  Clinton,  Public  Papers^  xxvi,  6891. 

■MS.  Minutes  of  the  Council,  vi,  34,  36. 

^Journal  of  the  Convention  of  2801,  34. 

*  Henry  and  Hale,  for  instance,  voted  on  opposite  sides;  ibid,,  34. 
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both  were  willing  to  see  that  interpretation  fixed  beyond 
further  cavil  as  a  part  of  the  fundamental  law  of  the  state. 

The  result  of  the  labors  of  the  convention  so  far  as  the 
method  of  appointment  was  concerned  was  a  promulgation 

that  by  the  true  construction  of  the  twenty-third  article  of  the 
Constitution  of  this  state,  the  right  to  nominate  all  officers, 
other  than  those  who  by  the  Constitution  are  directed  to  be 
otherwise  appointed,  is  vested  concurrently  in  the  person  ad- 
ministering the  government  of  this  state  for  the  time  being, 
and  in  each  of  the  Members  of  the  Council  of  Appointment.^ 

The  wheels  and  cogs  of  the  political  machine  which  had 
been  in  the  making  since  the  federalist  victory  of  1793  were 
at  last  adjusted  with  a  nicety  which  could  give  no  further 
cause  for  complaint  to  the  future  political  engineer.  His 
work  would  be  slight.  An  ephemeral  council  of  four 
chosen  by  a  partisan  lower  house  from  its  partisans  in 
the  upper  house  was  given  collectively  the  power  to  ignore 
the  governor.  As  the  authoritative  majority  shifted  from 
party  to  party  in  the  assembly,  such  a  council  could  not 
fail  to  effect  whatever  changes  were  demanded  in  the  ap- 
pointive offices  of  the  state. 

Whether  or  not  DeWitt  Clinton  had  any  indirect  share  in 
the  work  of  the  convention,  he  could  scarcely  have  dis- 
approved of  it.  His  immediate  policy  was  given  moral 
support,  but  he  must  have  seen  that  the  change  meant  no 
increased  power  or  influence  for  him  in  the  future.  He 
never  served  again  as  councillor;  but  he  did  serve  many 
years  as  governor ;  and,  from  the  point  of  view  of  the  chief 
executive  robbed  of  alnlost  all  power  in  the  matter  of  ap- 
pointments, it  is  not  unlikely  that  he  came  to  regard  his  earlier 

^Journal  of  the  Convention  ot  1801,  52;  Poore,  Charters  and  Consti 
tutions,  ii,  1340. 
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attitude  with  more  or  less  regret.  There  must  have  been 
some  bitterness  of  reflection  when  years  later  he  wrote  to  his 
friend  General  Brown :  "  There  must  be  no  grievances  be- 
tween you  and  me.  The  friendship  which  has  long  united 
us  shall  not  be  shaken.  You  well  know  that  in  many  cases 
the  Governor  is  a  mere  cypher  in  the  exercise  of  the  ap- 
pointing power."  * 

'Letter  to  Major  General  Brown,  June  20,  1818;  DeWitt  Clinton 
Papers,  iv,  143. 


CHAPTER  V 
Republican  Factions  in  the  Distribution 

When  the  turn  of  political  events  at  the  opening  of  the 
nineteenth  century  swung  the  republicans  into  power  there 
were  three  distinct  elements  of  the  party  contending  for  the 
leadership  in  New  York — ^the  Clintons,  the  Livingstons  and 
the  followers  of  Aaron  Burr.  Each  of  these  wings  drew  its 
strength  from  a  different  source.  The  popularity  of  George 
Clinton  with  the  largest  portion  of  the  party  had  perdured 
during  the  period  of  his  retirement,  and  his  nephew  now  came 
forward  in  all  the  vigor  and  zeal  of  his  young  manhood  as 
the  organizer  of  the  forces  which  the  governor  controlled. 
The  Livingstons  relied  more  upon  the  collective  strength 
of  their  large  family  than  upon  the  influence  of  any  in- 
dividual member.  Aaron  Burr's  power  seems  to  have  lain 
almost  entirely  in  the  fascination  of  his  own  personality, 
which  attracted  to  him  a  substantial  though  limited  number 
of  devoted  followers. 

It  has  already  been  remarked  that  the  republican  vic- 
tory in  New  York  was  due  in  large  measure  to  the 
skilful  manner  in  which  Burr  combined  in  the  electoral 
ticket  these  three  factions  within  the  party.  But  the 
victory,  however  secured,  gave  all  the  power  and  in- 
fluence of  the  government  into  the  hands  of  the  Clintons, 
and  both  the  Livingstons  and  the  Burrites  so  far  as  poli- 
tical recognition  in  the  state  was  concerned  were  placed 
at  the  mercy  of  DeWitt  Clinton.  The  opportunity  to 
126  [126 
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crush  his  rivals  for  leadership  was  as  broad  as  the  tempta- 
tion must  have  been  strong. 

In  1788  Chancellor  Livingston  had  been  Hamilton's  chief 
support  in  the  New  York  convention  which  ratified  the 
constitution.  For  some  reason  his  services  and  his  talents 
had  been  singularly  ignored  by  Washington  and  the  Hamil- 
tonian  party.  He  had  expected  to  be  chief  justice  of  the 
United  States,^  but  John  Jay  had  received  the  appointment. 
He  had  expressed  longings  also  for  the  treasury  depart- 
ment/ but  this  went  to  Hamilton.  He  appears  to  have 
been  thought  of  for  postmaster  general,  but  he  was  not  ap- 
pointed.* The  Livingstons  felt  further  slighted  by  the  fact 
that  while  one  of  the  United  States  senatorships  went  to 
Hamilton's  father-in-law,  Philip  Schuyler,  the  other  in- 
stead of  coming  to  them  was  given  to  Rufus  King,  a  re- 
cent arrival  from  Massachusetts.*  It  is  not  remarkable 
that  this  apparently  studied  exclusion  of  a  family  which 
wielded  no  inconsiderable  influence  in  New  York  should 
have  estranged  them  from  Hamilton  and  his  followers. 
The  Livingstons  went  over  to  the  Clinton  interests  in  a 
body,*  and  Washington's  belated  offer  to  the  chancellor 
of  the  appointment  to  France  •  was  not  sufficient  to  atone 
for  the  neglect  they  had  received.  In  the  light  of  the  poli- 
tical situation  in  New  York  in  1801  it  is  curious  to  note 
that  the  first  result  of  the  coalition  between  the  Livingstons 

'Hamilton,  History  of  the  Republic,  iv,  503;  Hammond,  op.  cit,,  i, 
107. 

'  "  Chancellor  Livingston  wishes  this  department  [treasury],  but  will 
not  succeed,**  Madison  to  Jefferson,  May  27,  1789;  Writings  of  James 
Madison,  v,  371,  note. 

•Hamilton,  op,  cit.,  iv,  503,  504. 

*  Lodge,  Life  of  Hamilton,  82;  Hamilton,  op.  cit.,  iv,  504. 

•  Hammond  relates  on  hearsay  that  this  course  was  determined  upon 
at  a  family  meeting;  op.  cit.,  i,  107. 

•Washington,  Writings  (Ford  ed.),  xii,  423,  note. 
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and  the  Clintons  in  the  early  nineties  was  the  election  of 
Aaron  Burr  to  the  United  States  Senate.^  The  infant  fed- 
eralist party  was  then  on  the  rising  road  to  the  victory 
which  placed  Jay  in  the  Governor's  chair  in  1795,  but  the 
federalists  were  ultimately  weakened  in  proportion  as  the 
republicans  were  strengthened  by  the  Livingstons*  change 
of  party  allegiance. 

The  year  1801  gave  the  republican  party  its  first  real  op- 
portunity to  recognize  the  Livingstons,  and  DeWitt  Clinton 
realized  the  extent  of  reward  which  their  services  merited. 
So  far  as  outward  appearances  were  concerned  the  alliance 
between  the  Clinton  and  the  Livingston  elements  seems 
to  have  been  complete  at  that  time,  although  some  years  later 
the  violence  of  factional  strife  within  the  party  again  separ- 
ated them.  Brockholst  Livingston  had  been  placed  upon 
the  New  York  combination  ticket  and  had  been  elected  to 
the  assembly.*  Scarcely  had  the  legislature  convened  in 
November,  1800  when  John  Armstrong,  a  brother-in-law 
of  the  chancellor,  was  chosen  United  States  senator  for 
the  few  months  remaining  on  the  unexpired  term  of  John 
Lawrence,  who  had  resigned.*  It  now  remained  for  the 
council  of  appointment  to  further  the  distribution  of  offices 
among  the  other  members  of  the  family,  and  certainly  the 
council  carved  their  share  with  little  parsimony.  To  Ed- 
ward Livingston,  brother  of  the  chancellor,  went,  as  we 
have  seen,  the  mayoralty  of  New  York.     Thomas  Tillot- 

*'*  Mr.  Burr  was  this  day  elected  by  both  houses  to  succeed  General 
Schuyler,  by  a  large  majority  in  the  Senate,  and  of  five  in  the  House  of 
Representatives  [Assembly].  This  is  the  fruit  of  the  Chancellor's 
coalition  with  the  Governor."  Tillary  to  Alexander  Hamilton,  Janu- 
ary 19,  1791;  quoted  in  Hamilton,  op.  cii.,  iv,  504. 

*  Assembly  Journal,  xxiv,  3. 

^Assembly  Journal,  xxiv,  11.  He  was  again  appointed  at  the  expira- 
tion  of  the  term;  iind,,  24. 
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son,  who  was  appointed  secretary  of  state,  was  a 
brother-in-law.  And  when  Robert  R.  Livingston  himself 
resigned  the  state  chancellorship  to  accept  Jefferson's  ap- 
pointment as  minister  to  France,^  the  opportunity  was 
seized  upon  to  give  the  family  additional  preferment.  John 
Lansing  being  transferred  from  the  office  of  chief  justice 
to  that  of  chancellor,*  Morgan  Lewis,  another  brother-in- 
law,  was  promoted  from  associate  to  chief  justice.'  A  few 
weeks  later  Brockholst  Livingston  was  given  a  seat  bn  the 
supreme  bench  as  was  Smith  Thompson,*  still  another 
brother-in-law,  who  had  declined  the  offer  of  a  district 
attorneyship.*  Schuyler  Livingston,  a  distant  cousin,  was 
commissioned  as  one  of  the  auctioneers  •  in  New  York ; 
while  in  Dutchess  county  Gilbert  Livingston  and  Robert 
Henry  Livingston  were  continued  as  surrogate  and  clerk 
respectively,  offices  which  they  had  held  from  a  period  that 
antedated  the  beginnings  of  parties.'  Maturin  Livingston 
also  was  a  register  in  the  court  of  chancery.* 

But  if  DeWitt  Qinton  fostered  the  influence  of  the  Liv- 
ingstons by  the  generous  use  of  the  patronage  he  certainly 
failed  to  warm  in  the  same  degree  toward  the  adherents  of 
Aaron   Burr.      The  motives   which   prompted   his   initial 

*  Executive  Journal  of  the  Senate,  i,  3QS. 

*MS.  Minutes  of  the  Council,  vi,  34.  *Ibid.         *Ilnd.,  vi,  49. 

^Ibid.,  vi,  34.  In  the  appointment  of  Brockholst  Livingston  and 
Smith  Thompson  the  federalists  were  evidently  disappointed.  They  saw 
the  failure  of  their  prediction  that  DeWitt  Clinton  and  Spencer  were 
planning  to  place  themselves  on  the  supreme  bench  and  they  ascribed 
the  change  of  policy,  as  their  opponents  expressed  it,  '*to  the  potency 
of  their  scurrilous  and  vindictive  libels;"  Albany  Register,  January  19, 
1803. 

•MS.  Minutes  of  the  Council  y  vi,  32. 

^Gilbert  Livingston  was  appointed  in  1787;  ihid,,  ii,  85.  R.  H.  Liv- 
ingston, 1789;  ibid,,  \\,  174.    See  also  ibid,,  vi,  393. 

^Albany  Gazette,  September  24,  1801. 
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attitude  of  hostility  toward  Burr  are  diffictdt  of  analysis.  It 
seems  generally  conceded  that  his  basal  motive  was  his  fear 
of  a  dangerous  rival,  although  only  his  acts  of  hostility 
and  the  overwhelming  probabilities  of  the  case  are  cited 
in  support  of  such  a  view. 

The  accusation  of  Burr's  treachery  to  Jefferson  in  the 
presidential  election  carried  to  the  house  of  representatives 
in  1801  was  not  openly  flung  until  the  publication  of  Cheet- 
ham's  "  View  of  the  Political  Conduct  of  Aaron  Burr  "  in 
the  summer  of  1802.  It  is  impossible  to  say  whether 
Clinton  was  the  "  eminent  character  "  referred  to  in  that 
scurrilous  pamphlet  as  possessing  the  damning  evidence  of 
Burr's  perfidy,  to  prove  which  he  was  "  willing  to  appear  in 
a  court  of  justice  "  but  was  unwilling  to  subscribe  his  name 
in  the  publication ;  ^  indeed  it  is  impossible  to  say  whether 
that  "  eminent  character "  had  any  existence  beyond  the 
confines  of  Cheetham's  riotous  imagination.  And  if  Clin- 
ton did  possess  such  information  it  is  equally  impossible 
to  fix  the  date  at  which  it  came  to  his  knowledge.  A  few 
years  later  Cheetham  asserted  that  "  Mr.  Burr's  defection 
was  scarcely  known,  certainly  not  sufficiently  to  form,  in 
August  and  September  of  180 1,  a  very  fonnidable  objection 
to  the  appointment  of  his  partizans."  ^  But  little  reliance 
can  be  placed  upon  any  assertion  coming  from  Cheetham. 
Fiction  and  facts  were  as  one  to  him  when  he  had  a  thesis 
to  sustain;  and  just  at  this  point  his  thesis  exhibited  the 
paradox  of  showing  that,  in  his  attitude  toward  the  adher- 
ents of  Burr,  Clinton  had  not  been  guilty  of  a  discrimination 
which  in  another  connection  he  very  frankly  admitted  that 
he  had  shown.'     Aside  from  the  possibility  that  Clinton 

M  View  of  the  Political  Conduct  of  Aaron  Burr,  50,  ^T,  58. 
*  Cheetham,  A  Reply  to  Aristides  (1804),  125. 
»7W^.,  121. 
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may  have  harbored  a  strong  suspicion  of  the  vice-president's 
treachery  to  his  party  there  is  no  cause  for  surprise  that 
he  should  have  distrusted  him.  Hamilton  from  "  an  inti- 
mate and  accurate  knowledge  of  character  "  was  willing  to 
stand  against  the  major  portion  of  his  own  party  and  urge 
the  election  of  his  arch-enemy  Jefferson  in  preference  to 
Burr ;  ^  and  there  is  no  reason  why  Clinton  should  have 
been  more  in  the  dark  as  to  Burr's  character  than  was 
Hamilton. 

At  any  rate  when  the  council  met  in  August  following 
the  presidential  election  in  February,  Clinton  had  probably 
determined  that  the  friends  of  Burr  were  not  to  be  too 
generously  rewarded.  Nor  did  Burr  press  an  over-vigor- 
ous suit  for  them.  He  was  shrewd  enough  to  realize  that 
even  a  political  friendship  between  him  and  a  man  of 
DeWitt  Qinton's  temperament  would  always  rest  upon  a 
foundation  of  sand.  His  services  to  the  party  g^ve  him 
the  right  to  be  considered ;  but  there  was  prudence  in  main- 
taining a  distance.  Three  weeks  before  the  meeting  of  the 
council  he  indicted  a  studiedly  cautious  letter  to  Governor 
Clinton  upon  the  subject  : 

I  have  not  taken  the  liberty  to  recommend  to  you  any  person 
for  any  office ;  unless  indeed  you  should  consider  as  such,  the 
wish  whieh  I  expressed  that  Doctor  Browne  might  be  trans- 
ferred from  the  place  to  which  he  was  destined  by  the  unani- 
mous recommendation  of  the  City  Members,  to  one  where  I 
thought  bis  talents  more  requisite ;  and  I  am  not  now  about  to 
depart  from  the  rule  which  I  have  prescribed  to  myself  on  this 

*"I  speak  with  an  intimate  and  accurate  knowledge  of  character. 
His  elevation  can  only  promote  the  purposes  of  the  desperate  and  the 
profligate.  If  there  be  a  man  in  the  world  I  ought  to  hate,  it  is  JeflFer- 
son.  With  Burr  I  have  always  been  personally  well.  But  the  public 
good  must  be  paramount  to  every  private  consideration."  Hamilton  to 
Gouverneor  Morris;  Hamilton,  Works,  viii;  573. 
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subject;  yet  a  few  hints  by  way  of  information  may  not  be 
unaccei>table  and  cannot  add  to  your  perplexities. 

The  family  of  Bartow  is  numerous  and  respectable,  residing 
principally  in  the  G)unty  of  West  Chester — Several  of  them 
have  at  all  times  been  with  us — ^most,  if  not  all,  were  so  at  the 
last  election — ^Anthony  and  Rob^.  S.  Bartow  Vendue  Masters 
in  this  Qty  are  young  men  of  industry  and  fair  characters — 
The  Widow  &  children  of  Doctor  Wright,  who  served  faith- 
fully in  our  army,  derive  their  principal  support  from  these 
Young  Men — ^At  the  late  election  they  were  very  active  in 
the  support  of  our  ticket — 

Beverly  Robinson  is  Grandson  of  Col.  Robinson  well  known 
to  you — He  has  settled  in  this  City  as  a  Lawyer — is  said  to 
have  respectable  talents  and  is  undoubtedly  of  good  private 
character — He  is  somehow,  in  what  way  I  know  not,  con- 
nected with  John  Watts  who  expressed  to  me  some  Solicitude 
that  he  might  be  made  a  notary — I  have  no  personal  acquaint- 
tance  wi«&  M^.  B.  R — 

Capt"  John  Stanford  was  last  Winter  recommended  by  the 
City  Delegation  for  Health  Com^  &  John  Stagg  for  Sheriff — 
They  were  both  very  valuable  officers  in  Malcom's  Reg*.  &  are 
in  my  opinion  well  qualified  for  their  respective  offices — I 
mention  their  names  lest  in  the  multiplicity  of  business  they 
might  escape  your  recollection — 

I  cannot  recollect  that  Judge  Van  Ness  or  any  one  of  his 
family  has  even  had  any  office  of  profit — His  Sons  John  &  W™ 
are  intelligent,  active  &  useful  Young  Men — How  far  any 
gratification  to  them  might  be  just  &  politic,  is  submitted  to 
your  Consideration — * 

To  this  letter  was  appended  a  postscript,  "  My  near  Con- 
nection with  Mr  Prevost,  renders  it  improper  that  I  should 
say  anything  respecting  him." 

Of  these  applicants  whose  names  Burr  put  forward  with 

'Aaron  Burr  to  George  Clinton,  July  22, 1801;  George  Qinton,  Public 
Papers,  xxvi,  6858. 
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all  the  delicate  finesse  that  was  so  largely  a  part  of  his  char- 
acter, it  will  be  recalled  that  Stagg  and  Prevost  were  both 
appointed,  the  one  to  the  office  of  sheriff  of  New  York,  the 
other  to  that  of  recorder.  Prevost  was  Burr's  step-son/ 
and  Anthony  Bartow,  who  was  at  Burr's  request  recom- 
missioned  auctioneer,*  was  also  a  connection  of  his  wife's 
family.  William  P.  Van  Ness,  perhaps  the  most  ardent  of 
Burr's  admirers  and  subsequently  his  public  defender,'  was 
appointed  a  public  notary,*  an  office  at  that  time  of  some 
distinction.  But  the  three  other  names  suggested  by  Burr 
failed  to  receive  recognition.*  The  omission  of  Robinson 
from  the  list  of  notaries  was  scarcely  in  the  nature  of  a  slight 
to  Burr,  since  he  admitted  that  he  was  unacquainted  with 
him.  It  may  be  mentioned,  too,  that  John  T.  Irving,  who 
was  appointed  a  notary,*  was  reckoned  in  the  Burr 
element  of  the  party.  ^ 

Wkh  the  exception  of  this  single  letter  to  Governor 
Clinton,  Burr  seems  consistently  to  have  followed  out  his 
determination  not  to  recommend  candidates  to  office.  No 
letters  from  him  are  found  among  the  papers  in  the  council 
files  and  his  name  was  appended  to  none  of  the  innumerable 
petitions  which  flooded  in  upon  the  council.  The  names  of 
his  close  associates,  however,  Swartwout  and  Gelston,  were 
in  many  cases  signed  to  these  petitions ;  and  in  a  ntimber  of 
instances  candidates  stood  for  appointment  avowedly  under 
the  patronage  of  the  vice-president.     Abraham  Bancker,  an 

^New  York  Genealogical  and  Biographical  Record,  xiii,  28. 

'MS.  Minutes  of  the  Council,  vi,  32. 

'  Aristides,  the  author  of  An  Examination  of  Charges  against  Aaron 
Burr,  was  in  reality  Van  Ness. 

*MS.  Minutes  of  the  Council,  vi,  30. 

^Ibid.,  vi,  21,  104.  ^Ibid.,  vi,  38. 

'Chcetham,  A  Reply  to  Aristides,  125.  John  T.  Irving  was  the 
younger  brother  of  Dr.  Peter  Irving,  editor  of  the  Burr  paper.  The 
Morning  Chronicle. 
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applicant  for  the  office  of  surrogate  of  New  York,  is  a 
case  in  illustration.  Writing  to  the  council  in  July,  1801, 
he  said : 

Col:  Rutgers,  G>1:  Burr,  and  several  other  respectable  Gen- 
tlemen, whose  acquaintance  and  friendship  I  have  the  honor 
to  possess,  actuated  by  motives  of  Benevolence  toward  me, 
thought  proper  at  the  last  Session  of  the  Legislature,  to  pro- 
pose me  to  the  honorable,  the  Council,  as  a. proper  Character 
to  fill  the  Station  of  a  Master  in  Chancery  for  the  State  of 
New  York;  but  the  disagreement  in  opinion,  which  immedi- 
ately thereafter  prevailed  between  the  Governor  and  the  Coun- 
cil operated  injuriously  to  my  interest,  and  entirely  frustrated 
their  expectation — 

Conceiving  the  above  mentioned  impediment  to  be  effectually 
removed,  by  the  restoration  of  Harmony,  proceeding  from 
Union  of  Sentiment  and  Principle,  I  can  now  with  Confidence, 
step  forward  as  an  Applicant  for  the  said  Office  under  the 
patronage  of  the  above  named  Gentlemen,  and  with  the  Ap- 
probation of  many  others,  whose  recommendation  in  writing, 
I  might,  with  facility,  have  obtained,  had  I  supposed  it  neces- 
sary. 

I  must  observe,  however,  that  if  the  Commission  of  Surro- 
gate of  the  City  and  County  of  New  York  (at  present  vacant 
by  the  preferment  of  David  Gelston  Enquire  to  be  Collector 
of  the  Customs  for  this  Port)  has  not  already  been  disposed 
of,  it  would  be  a  singular  gratification  to  me,  to  be  appointed 
his  successor,  instead  of  a  Master  in  Chancery  as  I  am  well 
acquainted  with  the  duties  of  the  said  Office,  having  acted 
in  that  Capacity  for  several  years,  in  the  county  of 
Richmond  ....  * 

Bancker  not  only  failed  in  his  request  for  the  office  of  sur- 
rogate but  even  the  lesser  appointment  of  master  in  chan- 
cery was  denied  him. 

'Abraham  Bancker  to  the  Council,  July  20,  1801;  Civil  Files  of  the 
CoumciL 
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In  addition  to  the  Bartow  brothers  other  friends  of  Burr 
sought  appointments  to  the  lucrative  office  of  auctioneer,  of 
which,  as  has  been  noted,  there  were  twenrty-four  in  New 
York  City.     Moses  Lopez  wrote  to  Governor  Clinton : 

By  the  advice  of  my  particular  friends  has  emboldened  me 
to  address  your  Excellency  Soliciting  your  Recommendation 
of  me  to  the  Honorable  Council  of  Appointment  as  an  Auc- 
tioneer of  this  Qty. — 

I  must  apologize  addressing  your  Excellency  not  being  par- 
ticularly known  to  you — 

I  beg  leave  to  Refer  your  Excellency  to  my  particular  friend 
Col.  Burr  for  an  account  of  my  character,  which  you  will 
Receive  from  him — with  Esteem  I  Remain  etc.^ 

Lopez  was  not  appointed,*  but  David  Dunham,  who  was 
supported  by  David  Gelston  and  John  Swartwout,  was  more 
fortunate.*  Gelston  wrote  that  Dunham  was  "  industrious 
and  zealous  in  the  cause  of  republicanism,  imminently  so 
at  our  late  elections."  *  And  John  Swartwout  commended 
him  "  as  an  Active  and  Zealous  friend  to  the  Republican 
Cause,"  and  he  added,  "  I  am  convinced  that  his  Influence 
and  exertions  will  always  be  felt."  •  If  the  uncertain  evi- 
dence of  Cheetham's  assertion  is  to  be  credited,  and  here 
the  probabilities  are  in  favor  of  its  partial  truth  at  least, 
there  were  numerous  other  friends  of  Burr  who  sought  for 
a  share  in  the  distribution  of  the  patronage.     In  endeavor- 

'  June  29,  1801 ;  Civil  Files  of  the  Council, 

*  MS.  Minutes  of  the  Council,  vi,  32. 

*  David  Gelston  to  the  Council,  July  17,  1801;  Civil  Files  of  the  Coun- 
cil, See  also  letter  from  Elias  Nixsen  to  the  Council,  July  17,  1801; 
ilnd, 

*John  Swartwout  to  Governor  Clinton.  July  22,  1801;  Civil  Files  ot 
the  Council. 
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ing  to  show  that  the  animosity  of  Burr's  friends  toward 
Clinton  resulted  from  self-interest  he  wrote  : 

Thomas  Smith,  Clerk  in  Chancery,  who  solicited  the  office  of 
Recorder  of  this  city ;  John  P.  Van  Ness,  who  aspired  to  the 
office  of  Secretary  of  the  State;  James  Scott  Smith,  who 
wished  to  be  appointed  Master  in  Chancery ;  Dr.  James  Smith, 
who  applied  for  the  office  of  Resident  Physician;  Timothy 
Greene,  for  that  of  Surrogate;  Dr.  Brown,  for  that  of  Health 
Physician;  Ezefciel  Robbins,  who  wished  for  several  offices, 
and  others,  all  staunch  friends  of  Mr.  Burr,  were  disap- 
pointed.^ 

Burr,  as  we  have  seen,  had  personally  recommended  at 
least  two  of  these.  But  over  against  the  assertion  that 
the  Clintons  had  discriminated  against  Thomas  Smith  who 
sought  to  be  made  recorder  stands  the  appointment  to  that 
office  of  John  B.  Prevost,  Burr's  step-son.  Moreover, 
when  Smith,  fearing  that  he  would  be  deprived  of  his 
clerkship  in  chancery,  sought  the  influence  of  George  Qin- 
ton  with  the  chancellor,  who  controlled  the  appointment,  the 
governor  made  a  special  visit  to  Lansing  in  his  behalf  and 
immediately  wrote  Smith  an  assurance  of  his  being  retained.' 

The  strength  of  Burr's  influence  lay  in  New  York  City.' 
Even  his  most  violent  traducer  reluctantly  admitted  that 
he  had  exerted  himself  in  favor  of  the  republican  cause  in 
the  election  of  1800,*  when  it  might  almost  be  said  that  the 
republican  triumph  in  that  city  assured  the  victory  of  the 
party  in  the  choice  of  president.     And  when  the  council 

'Cheetham,  A  Reply  to  Aristides,  121. 

*T.  Smith  to  G.  Qinton,  November  27, 1801;  G.  Qinton  to  T.  Smith, 
November  30,  1801;  George  Clinton,  Public  Papers,  xxvi,  6918a,  6918b. 

*  Hammond,  op.  cil,,  i,  172. 

♦Warren  (Cheetham),  A  View  of  the  Political  Conduct  of  Aaron 
Burr,  38. 
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came  to  parcel  out  the  patronage  within  the  city  it  is  per- 
haps undeniable  that  the  giant's  share  went  to  DeWitt  Clin- 
ton's friends,  not  to  Burr's.  Richard  Riker,^  Tunis  Wort- 
man,  Sylvanus  Miller  are  all  names  which  figured  promi- 
nently in  the  so-called  Clinitonian  faction ;  ^  while  Edward 
Livingston,  the  mayor,  was  the  friend  of  both,  or  neither.* 
But  the  instances,  which  have  been  cited  at  perhaps  too 
great  length,  in  which  Burr's  friends  and  family  connec- 
tions met  with  favors  in  the  gift  of  the  Clintons  certainly  go 
far  toward  destroying  the  common  notion  that  the  Burrites 
were  rigidly  and  unexceptionally  excluded  from  office/ 
The  list  of  such  appointments  is  perhaps  not  long,  but  the 
complete  list  is  also  perhaps  inaccessible. 

In  still  another  phase  of  his  policy  has  DeWitt  Clinton 
been  accused  without  fairness.  It  has  been  frequently  in- 
sinuated, with  a  singular  disregard  for  the  facts  of  the  case, 
that  he  divided  the  offices  of  the  state  and  city  between  the 
members  of  his  own  family  and  the  Livingstons.**  As  a 
matter  of  truth,  in  no  single  instance  was  a  member  of  the 
Qinton  family  appointed  to  office  in  1801.  The  family 
was  not  large,  but  some  of  its  members  were  eligible  for 
appointment,  had  DeWitt  Clinton  desired  to  favor  them. 
The  Albany  Gazette  of  September  twenty-fourth,  in  a 
caustic  comment  upon  the  accusation  that  the  federalists 
had  placed  all  power  in  the  hands  of  a  few,  remarked : 

'  R.  Riker  to  George  Clinton,  October  27, 1801 ;  George  Clinton,  Pub- 
He  Papers,  xxvi,  6893. 

■  Wood,  A  Full  Exposilion  of  the  Clintonian  Faction,  10,  13,  15,  18, 
etc. 

•Chcetham,  A  Reply  to  ArisHdes,  124. 

•Hammond,  op.  cit.,  i,  180;  Alexander,  A  Political  History  of  New 
York,  i,  119. 

*  Hammond,  op,  cit.,  i,  173;  Adams,  History  of  the  United  States,  i, 
234;  Alexander,  op,  cit,,  i,  116;  Roosevelt,  New  York,  162. 
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The  NEW  order  of  things  shows  the  Democrats  of  juster 
ideas,  and  nwre  caution  in  the  distribution  of  power  and  pro- 
fit. These  liberty  and  equality  gentry  have  placed  all  the 
power,  honors  and  profits  of  the  state  in  the  hands  of  two 
families  to  keep  them  out  of  the  reach  of  the  aristocrats.  The 
following  specification  will  show  the  justness  of  the  remark. 

And  a  list  of  ofiices  held  by  the  Clintons  and  Livingstons 
is  appended:  George  Clinton,  governor;  James  Clinton,  his 
brother,  a  delegate  to  the  constitutional  convention ;  DeWitt 
Clinton,  his  nephew,  a  senator  and  a  councillor;  Charles 
Clinton,  another  nephew,  a  member  of  the  assembly ;  George 
Clinton,  junior,  a  third  nephew,  a  delegate  to  the  con- 
vention. "  These,"  the  communication  adds,  "  include  the 
whole  family,  except  a  young  man,  yet  a  clerk.  .  .  Down 
with  the  zvelUbom  &  huzza  for  equality''  It  is  significant 
that  every  office  mentioned  was  elective,  not  appointive. 
That  Clinton's  friends  and  supporters  were  generously  fav- 
ored in  the  apportionment  is  unquestionable,  but  the  charge 
of  nepotism  appears  to  have  as  little  foundation  as  the  as- 
sertion that  he  adopted  a  policy  of  total  exclusion  toward 
the  adherents  of  Aaron  Burr. 


CHAPTER  VI 

Jefferson  and  the  New  York  Patronage 

In  the  distribution  of  the  federal  patronage  in  New  York 
Jefferson  seems  to  have  been  guided  by  much  the  same 
policy  of  friendliness  toward  the  Livingstons  as  that  which 
Qinton  adopted.  Almost  immediately  after  his  election  he 
wrote  to  Robert  R.  Livingston  offering  him  the  mission  to 
France,^  and  the  offer  was  accepted,"  although  two  months 
before,  the  chancellor  had  apparently  declined  a  tentative 
offer  of  the  department  of  the  navy.'  Soon  after  Jeffer- 
son's entrance  upon  office  Colonel  Burr  in  conjunction  with 
the  republican  members  of  the  senate  and  the  house  of  rep- 
resentatives from  New  York  made  out  a  "  slate  "  of  the 
changes  desired  in  that  state  and  turned  it  over  to  Jeffer- 
son.*    David  Gelston  was  recommended  for  the  office  of 

'JcflFerson  to  R.  R.  Livingston,  Feb.  24,  1801;  Jefferson,  Writings 
(Ford  cd.),  vii,  499.  Hammond  thinks  that  this  offer  was  due  to  the 
aid  and  influence  of  Governor  Qinton,  but  he  offers  nothing  to  sub- 
stantiate the  inference;  op,  cit.,  i,  180.  Jefferson  knew  the  chancellor 
well  and  had  been  in  more  or  less  active  correspondence  with  him  since 
1782;  Correspondence  of  Jefferson^  Library  of  Congress,  Series  i,  i,  loi, 
107,  109,  no;  iv,  99,  145,  388;  vii,  281,  339,  358;  Series  2,  xlix,  5,  6, 
102,  103,  103a,  104;  Hi,  76,  99. 

•R.  R.  Livingston  to  Jefferson,  March  12,  1801;  ibid,,  Series  7,  Hi, 
77. 

•Jefferson  to  R.  R.  Livingston,  December  14,  1800;  Jefferson,  Writ- 
ings  (Ford  ed.),  vn,  462-466. 

*The  original  paper  in  the  handwriting  of  Burr  and  endorsed  by  Jeff- 
erson is  among  the  papers  in  the  archives  of  the  Department  of  State, 
quoted  in  American  Historical  Review,  iii,  290. 

139I  139 


I40     DEWITT  CLINTON  AND  THE  SPOILS  SYSTEM      [140 

collector  of  the  port,  John  Swartwout  for  that  of  Marshall, 
Theodorus  Bailey  for  supervisor  and  inspector,  Mathew 
L.  Davis  for  naval  officer  and  Edward  Livingston  for 
district  attorney.*  All  of  these,  perhaps  including  Liv- 
ingston, were  of  Burr's  immediate  supporters.  Edward 
Livingston  was  appointed  ^  and  so  was  John  Swartwout* 
Then  Jefferson  wrote  to  George  Clinton : 

Disposed  myself  to  make  as  few  changes  in  office  as  possible, 
to  endeavor  to  restore  harmony  by  avoiding  everything  harsh, 
and  to  remove  only  for  malconduct,  I  haive  nevertheless  been 
pursuaded  that  circumstances  dn  your  state,  and  still  more  in 
the  neighboring  states  on  both  sides,  require  something  more. 
It  is  represented  that  the  Collector,  Naval  officer,  &  Super- 
visor ought  all  to  be  removed  for  the  violence  of  their  char- 
acters &  conduct.  The  following  arrangement  was  agreed  on 
by  Colo.  Burr  &  some  of  your  Senators  &  representatives. 
I>avid  Gelston,  collector,  Theodorus  Dailey,  Naval  officer,  & 
M.  L.  Davis,  Supervisor.  Yet  all  did  not  agree  in  all  the 
particulars,  &  I  have  since  received  letters  expressly  stating 
that  Mr.  Bailey  has  not  readiness  and  habit  enough  of  busi- 
ness for  the  office  of  Naval  officer,  &  some  suggestions  that 
Mr.  Davis's  standing  in  society,  &  other  circumstances  will 
render  his  not  a  respectable  appointment  to  the  important 
office  of  Supervisor.  Unacquainted  myself  with  these  &  the 
other  characters  in  the  state  which  might  be  proper  for  these 
offices,  &  forced  to  decide  on  the  opinions  of  others,  there  is 
no  one  whose  opinion  would  command  with  me  greater  re- 
spect than  yours,  if  you  would  be  so  good  as  to  advise  me, 
which  of  these  characters  &  what  others  would  be  fittest  for 
these  offices.* 

^American  Historical  Review,  iii,  290. 

•Hunt,  Life  of  Edward  Livingsion,  90. 

*  Executive  Journal  of  the  Senate,  i,  403. 

♦Jefferson  to  George  Clinton,  May  17,  1801;  Jefferson,  Writingt 
(Ford  ed.),  viii,  52, 53.  Jefferson  reversed  the  offices  sought  by  Bailej 
and  Davis.    The  latter  was  an  applicant  for  the  naval  office. 
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Jeflferson  probably  felt  that  with  the  Clintons  holding  the 
reins  of  government  in  New  York  it  was  no  less  unjust  than 
impolitic  to  permit  Burr  to  dictate  the  settling  of  the  whole 
federal  patronage  in  the  state  upon  his  own  political  sup- 
porters. And  his  feeling  was  shared  by  members  of  the 
Clintonian  wing  of  the  party,  for  almost  at  the  same  time 
Thomas  Tillotson,  himself  a  candidate  for  the  office  ^  which 
went  to  Burr's  friend,  Gelston,  asked  the  governor : 

CouH  you  not  in  some  collateral  way  give  either  M*"  Madison 
or  M*"  Gallatin  a  hint  of  the  probable  effect  on  M'  Jefferson's 
administration  [of]  the  Idea  that  the  appointments  have  and 
will  be  made  under  the  influence  of  a  certain  Gentleman  of  this 
Oty?  Or  could  you  write  me  00  the  subject  authorizing  me 
to  say  something  on  this  point?  If  you  suppose  any  public 
good  would  result  from  such  a  measure  you  may  safely  con- 
fide any  communication  you  may  think  proper  to  my  honor.* 

It  is  impossible  that  Governor  Clinton  could  have  ignored 
these  appeals  for  an  expression  of  opinion  on  the  subject  of 
the  New  York  appointments,  but  it  does  not  appear  what  his 
reply  to  the  president's  inquiry  was.  The  subsequent  turn 
of  events  indicates  that  he  recommended  to  Jefferson  those 
of  his  own  following.  Gelston,  it  is  true,  was  appointed 
to  the  Collectorship  *  which  Tillotson  sought,  but  Bailey 
withdrew  from  his  candidacy  for  supervisor,  and  Samuel 
Osgood,*  DeWitt  Clinton's  step  father-in-law,  was  appointed 
to  that  office.  Mr.  Henry  Adams  says  that  Bailey  was  sup- 
posed at  the  time  to  have  been  given  the  assurance  of  the 

'Thomas  Tillotson  to  George  Clinton,  April  8,  1801;  George  Clinton,. 
Public  Papers,  xxvi,  6826. 

•Thomas  Tillotson  to  G.  Clinton,  May  21,  1801;  George  Clinton,. 
Public  Papers,  xxvi.  6836. 

^Executive  Journal  of  the  Senate,  i,  403- 

*Ibid. 
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postmastership  of  New  York,^  a  position  to  which  he  was 
subsequently  appointed.  If  this  is  the  case  it  is  probable 
that  the  Clintons  had  nothing  to  do  with  it,  for  early  in 
1804  Bailey  wrote  to  George  Clinton  telling  him  of  his  ap- 
pointment and  explaining  his  reasons  for  being  willing  to 
resign  his  seat  in  the  senate  to  accept  a  humbler  berth.  ^ 
Shortly  after  his  withdrawal,  however,  Bailey  did  desert 
the  ranks  of  the  vice-president  and  join  the  Clintons.* 

Burr  soon  came  to  realize  that  Jefferson  had  called  a 
sudden  halt  upon  extending  his  patronage  to  at  least  one 
of  his  candidates.  This  was  Mathew  L.  Davis;  and  it 
was  Davis  who  fought  to  the  bitter  end  for  the  appoint- 
ment he  had  been  led  to  expect  would  be  given  him.*  Gal- 
latin, Jefferson's  secretary  of  the  treasury,  supported  him 
warmly,*'  although  he  disapproved  in  the  main  of  anything 
like  an  extensive  policy  of  removal.*  But  Gallatin  was 
more  than  likely  influenced  to  a  great  degree  by  his  father- 
in-law,  Commodore  Nicholson,  who  was  friendly  to  the 
Burr  interests.'  Nicholson,  however,  having  appealed  to 
the  Clintons  for  their  support  with  Jefferson  in  his  appli- 
cation to  be  commissioner  of  loans  in  New  York,  and  hav- 

'  Adams,  History  of  the  United  States ^  i,  231. 

'George  Clinton,  Public  Papers^  xxviii,  7265. 

"T.  Bailey  to  G.Clinton,  Feb.  3, 1802;  the  same  to  same  Feb.  28, 1802; 
ibid,,  xxvi,  6952,  6969. 

*"The  reason  he  gives  for  his  [Davis's]  anxiety  is  that,  immediately 
after  the  adjournment  of  Congress,  E.  Livingston  and  others  mentioned 
to  him  that  a  positive  arrangement  was  made  by  the  Administration  by 
which  he  was  to  be  appointed  to  that  office;"  Gallatin  to  Jefferson,  Sep- 
tember 12,  1801;  Gallatin,  Writings,  i,  47. 

•Gallatin  to  Jefferson,  September  12,  14,  1801;  ibid,,  i,  47,  48;  50-53. 

•Gallatin  to  Jefferson,  July  25,  1801,  August  10,  1801;  ibid,,  i,  28,  29; 
32,33. 

'Nicholson  to  Gallatin,  August  10,  1801;  Adams,  Life  of  Gallatin, 
282. 
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ing  secured  both  the  support  *  and  the  appointment,*  ceased 
to  exert  himself  in  behalf  of  Burr's  friend.  Davis  sought 
also  to  enlist  DeWitt  Qinton  in  behalf  of  his  application 
for  Jefferson's  favor,  but  on  September  4,  1801  Qinton 
wrote  from  Newtown: 

I  owe  you  an  apology  for  not  writing  to  you  before  agreeably 
to  promise :  It  entirely  escaped  my  recollection  until  yesterday. 
However  willing  I  might  be  to  advance  your  views  in  gen- 
eral, yet  in  the  case  of  recommendation  to  the  Executive  for 
office,  I  think  it  the  duty  of  every  friend  of  the  administration 
to  act  with  as  much  caution  as  if  he  were  under  the  most 
sacred  obligations.  Time  may  possibly  remove  the  impedi- 
ments which  upon  more  mature  reflection  have  presented  them- 
selves to  my  mind  in  addition  to  the  one  I  suggested:  If  this 
should  ever  prove  the  case  it  will  afford  me  the  highest 
satisfaction  to  see  your  wishes  gratified.^ 

Clinton's  refusal  to  recommend  did  not  dampen  the  ardor 
of  Burr  for  Davis  nor  of  Davis  for  himself.  Burr  had  al- 
ready complained  to  Gallatin  of  "  secret  machinations 
against  Davis,"  *  but  he  continued  to  address  the  president 
in  his  behalf.  Jefferson  would  have  none  of  it.  He  had 
in  all  probability  decided  not  to  make  the  appointment  be- 

'  George  Qinton  to  Jefferson,  October  13,  1801;  George  Clinton,  Pub- 
lic Papers,  xxvi,  6883.  The  letter  is  a  rough  first  draft  and  a  line  is 
drawn  through  the  words,  '*  Mr.  DeWitt  Clinton  has  lately  addressed  a 
letter  to  you  in  his  Favor."  The  letter  reads  in  part:  *'  James  Nichol- 
son Esquire  of  the  City  of  New  York  informs  me  that  Gen'  Clarkson  in- 
tends to  resign  the  Place  of  Loan  Officer  and  that  under  this  Impression 
he  has  offered  himself  as  a  candidate  for  it  and  has  solicited  me  to  com- 
municate to  you  the  Opinion  (of)  I  entertain  of  him.  .  ." 

*  Executive  Journal  of  the  Senate,  i,  401 . 

•DeWitt  Clinton  to  Mathew  L.  Davis,  September  4,  1801;  DeWitt 
Clinton  Papers,  ii,  66. 

^Burr  to  Gallatin,  June  28,  1801;  Adams,  Life  of  Gallatin,  aSj. 
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fore  Davis  sought  him  out  to  press  his  claim  at  the  presi- 
dent's Virginia  home,  and  he  was  not  even  moved  to  relent 
by  Gallatin's  assertion  that  "  there  is  hardly  a  man  who 
meddles  with  politics  in  New  York  who  does  not  believe 
that  Davis's  rejection  is  owning  to  Burr's  recommenda- 
tion." ^     To  Burr  he  wrote  on  November  eighteenth: 

Your  favour  of  the  loth  has  been  received,  as  have  been  those 
of  September  4th  and  23d,  in  due  time.  These  letters,  all  relat- 
ing to  office,  fall  within  the  general  rule  which  even  the  very 
first  week  of  my  being  engaged  in  the  administration  obliged 
me  to  establish,  to  wit,  that  of  not  answering  letters  on  office 
specifically,  but  leaving  the  answer  to  be  found  in  what  is  done 
or  not  done  on  them.  You  will  readily  conceive  into  what 
scrapes  one  would  get  by  saying  no,  either  with  or  without 
reasons;  by  using  a  softer  language;  which  might  excite  false 
hopes,  or  by  saying  yes  prematurely;  and,  to  take  away  all 
offence  from  this  silent  answer,  it  is  necessary  to  adhere  to  it 
in  every  case  rigidly,  as  well  with  bosom  friends  as  with 
strangers.* 

Davis  was  not  appointed ;  neither  was  Comptroller  Jenkins, 
whom  DeWitt  Clinton  seems  to  have  put  forward  for  the 
office  later  on.*  Rogers,  the  reputed  revolutionary  tory,* 
remained  at  the  post  of  naval  officer. 

It  has  been  stated  by  Mr.  Henry  Adams,  largely  on  the 
basis  of  the  Davis  episode,  that  a  collusion  existed  in  1801 
between  Jefferson  and  DeWitt  Clinton  to  drive  Burr  from 
the  republican  party,"  and  he  asserts  that  it  was  the  remon- 
strance of  DeWitt  Clinton  against  the  Burr  "  slate  "  which 

'  Gallatin,  Writings,  i,  53. 

•Jefferson  to  Burr,  November  18,  1801;  Davis,  Memoirs  of  Burr,  ii^ 
158,  159;  Jefferson,  Writings  (Ford  cd.),  viii,  102. 
•Gallatin,  Writings,  i,  104.  *yW</.,  i,  48. 

•Adams,  History  of  the  United  States,  i,  231-236. 
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drew  from  Jefferson  the  letter  to  Governor  Clinton  asking 
about  Gelston,  Bailey  and  Davis.  ^  What  form  that  re- 
monstrance took  does  not  appear.  Congress  had  adjourned 
on  the  fifth  of  March ;  *  it  could  not  have  been  made,  there- 
fore, through  any  of  the  republican  congressmen  who  had 
assisted  in  drawing  up  the  list  of  proposed  appointments. 
From  the  correspondence  of  the  period  which  has  sur- 
vived there  is  no  indication  that  any  direct  communication 
was  exchanged  between  Jefferson  and  Clinton  on  the  sub- 
ject.* That  DeWitt  Clinton  had  determined  to  use  the 
power  in  his  hands  to  prevent  any  conspicuous  advance- 
ment of  the  Burr  element  of  his  party  is  perhaps  true 
enough;  and  that  Jefferson  in  his  persistent  refusal  to  ap- 
point Davis  to  office  was  contributing  to  the  same  end  may 
also  be  undeniable.  But  that  there  had  passed  between 
them  a  secret  and  definite  understanding  on  the  subject 
seems,  to  say  the  least,  open  to  reasonable  doubt.  In  the 
strong  light  of  the  persecution  which  followed  Burr  during 
the  next  few  years,  it  is  easy  to  read  into  the  events 
of  1 80 1  a  deeper  significance  and  a  more  recondite  meaning 
than  was  put  into  them  by  any  of  the  principals  concerned. 
Had  such  a  union  of  attack  existed  between  the  president 
and  the  younger  Clinton  in  1801  it  is  hardly  probable  that 
when  the  latter  left  New  York  for  Washington  less  than 
a  year  later  Governor  Clinton  would  have  felt  it  necessary 
to  write  the  president: 

'  Adams,  History  of  the  United  States,  i,  231. 

^Executive  Journal  of  the  Senate,  i,  396. 

•In  the  writings  of  Jefferson  (Ford  and  Washington  editions),  the 
Correspondence  of  Jefferson  (Library  of  Congress) ,  the  Correspondence 
of  Jefferson,  (Coolidge  Collection,  Mass.  Historical  Society ) ,  the  DeWitt 
Clinton  Papers  (Columbia  University  Library),  no  letter  is  found  bearing 
a  date  earlier  that  1802.  If  Mr.  Adams  had  any  other  source  of  informa- 
tion he  does  not  cite  it. 
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My  Nephew,  Mr.  DeWitt  ainton,  wiU  have  the  honor  of  de- 
livering you  this  letter.  Permit  me  to  recommend  him  to 
your  friendly  notice.  He  was  this  day  appointed  a  senator 
from  this  state  in  the  Gwig^ess  of  the  United  States,  in  the 
room  of  Mr.  Armstrong,  who  had  recently  resigned  his  seat  in 
that  body,  and  will  immediately  start  for  the  seat  of  Gov- 
ernment. It  is  reasonable  to  conclude  that  I  feel  partiality  for 
him,  as  well  from  the  consanguinity  that  exists  between  us, 
as  from  his  having,  at  an  early  period  of  life,  been  of  my 
family,  in  the  confidential  capacity  of  my  private  secretary. 
But  I  can  with  g^eat  truth,  assure  you  that  these  considera- 
tions have  no  influence  upon  me  in  giving  you  his  character. 
His  present  appointment,  (which  was  from  a  large  majority) 
as  well  as  different  elective  advantages  he  had  previously  filled, 
afford  good  evidence  of  his  possessing  the  confidence  of  his 
fellow  citizens.  His  political  principles  are  pure,  and  he  has 
too  much  dignity  ever  to  deviate  from  them ;  nor  will  you  find 
him  destitute  of  talents  and  information.^ 

Five  candidates  were  recommended  to  Jefferson  by  the 
vice-president.  One  of  them,  a  Livingston  reckoned  among 
the  friends  of  Burr,^  was  appointed;  two  of  the  remaining 
four  were  placed  in  the  offices  they  sought;  a  fourth  de- 
fected from  Burr  and  relinquished  his  candidacy ;  while  one 
was  at  least  negatively  refused.  Only  one  of  these  offices 
was  filled  by  a  Clintonian.  When  these  facts  are  joined 
to  that  of  DeWitt's  Clinton's  having  no  personal  acquaint- 
ance with  the  president  and  to  the  probability  that  no  line 
of  correspondence  passed  between  them  on  the  subject,  the 
charge  of  a  dire  conspiracy  between  them  to  accomplish  the 
ruin  of  the  vice-president  is  robbed  of  much  of  its  color. 

Jefferson's  general  policy  in  distributing  the  national  pa- 

' George  Clinton  to  Jefferson,  February  9,  1802;  Correspondence  of 
Thomas  Jefferson ,  Library  of  Congress,  Series  2,  xvii,  61. 

'  George  Qinton,  Public  Papers,  xxvii,  7052;  Cheetham,  A  Reply  to 
Aristides,  124,  125. 
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tronage  has  been  the  subject  of  investigation  by  more  than 
one  historian.  We  are  concerned  with  it  here  only  as  it 
throws  light  upon  the  movement  of  events  in  New  York 
during  the  summer  of  1801  imder  the  the  guidance  of 
DeWitt  Clinton.  How  far  Clinton  may  have  been  in- 
fluenced in  laying  his  plans  by  the  policy  which  Jefferson 
was  pursuing  at  that  time  it  is  difficult  to  say.  Jefferson 
had  come  to  the  presidency  while  the  controversy  between 
Jay  and  Clinton  was  being  fought  out  in  the  New  York 
l^slature.  His  attitude  toward  the  federalist  office  hold- 
ers had  beg^  to  receive  expression,  therefore,  before  any 
removals  had  taken  place  in  New  York.  Prompted  by  a 
desire  to  win  over  to  himself  and  his  party  a  large  element 
of  the  defeated  federalists  he  was  moving  with  caution 
(luring  the  first  few  months  of  his  administration.  In  a 
letter  to  Monroe  written  soon  after  his  inauguration  he  said : 

Deprivations  of  oflice,  if  made  on  the  ground  of  political  prin- 
ciples alone,  would  revolt  our  new  converts,  and  give  a  body 
to  leaders  who  now  stand  alone.  Some,  I  know,  must  be 
made.  They  must  be  as  few  as  possible,  done  g^duaUy,  and 
bottomed  on  some  malversion  or  inherent  disqualification. 
Where  we  shall  draw  the  line  between  retaining  all  &  none,  is 
not  yet  settled,  and  will  not  be  till  we  get  our  administration 
together.^ 

And  in  the  following  summer  he  wrote  to  Gallatin: 

While  we  push  the  patience  of  our  friends  to  the  utmost  it 
mil  bear,  in  order  that  we  may  gather  into  the  same  foM  all 
the  Republican  Federalists  possible,  we  must  not,  even  for  this 
object,  absolutely  revolt  our  tried  friends.  It  would  be  a  poor 
manoeuvre  to  exchange  them  for  new  converts.* 

^  March  7,  1801;  Jefferson,  Writings  (Ford  ed.),  viii,  10. 
'August  14,  1801;  Gallatin,  Writings,  i,  37- 
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As  a  matter  of  fact  no  considerable  number  of  removals 
had  been  made  by  Jeflferson  before  the  August  meeting  of 
the  council  of  appointment.^  The  proscription  had,  how- 
ever, started  and  a  more  general  proscription  had  been  pub- 
licly hinted  at  by  Jefferson.^  It  is  almost  certain  that  Clin- 
ton had  received  no  direct  communication  from  him  on  the 
subject,  but  Jefferson's  well  known  reply  to  the  remon- 
strance of  the  New  Haven  federalists  at  one  of  his  re- 
movals •  had  been  published  throughout  the  country  by  the 
press  of  both  parties.  It  had  been  printed  in  the  Albany 
papers  toward  the  end  of  July.  Clinton  had,  therefore, 
read: 

When  it  is  considered  that  during  the  late  administration  those 
w^ho  were  not  of  a  particular  sect  of  politics  were  excluded 
from  all  office:  when  by  a  steady  pursuit  of  this  measure, 
nearly  the  whole  offices  of  the  United  States  were  monopolized 
by  that  sect;  when  the  public  sentiment  at  leng^  declared 
itself,  and  burst  open  the  doors  of  honor  and  confidence  to 
those  whose  opinions  they  more  approved;  was  it  to  be 
imagined  that  this  monopoly  of  office  was  still  to  be  continued 
in  the  hands  of  the  nrinority?  Does  it  violate  their  eqiuil 
rights  to  assert  some  rights  in  the  majority  also?  Is  it  politi- 
cal intolerance  to  claim  a  proportionate  share  in  the  direction 
of  the  public  affairs?  ....  If  a  due  participation  of  office 
is  a  matter  of  right,  how  are  vacancies  to  be  obtained?   Those 

^Albany  Gazette,  August  27,  1801. 

"July  12,  1801;  Jefferson,  Writings  (Ford  ed.),  viii,  69,  70. 

•Elizur  Goodrich  had  been  appointed  by  Adams  to  the  collector- 
ship  of  New  Haven  a  few  days  before  the  expiration  of  his  presidency 
{Executive  Joutnal,  i,  382) .  Jefferson  chose  not  to  handle  these  late 
appointments  with  much  consideration  (Jefferson,  Writings  (Washing- 
ton ed.),  iv,  381,  383;  (Ford  ed.),  viii,  44,  45).  Samuel  Bishop  was, 
therefore,  appointed  in  Goodrich's  place  (Executive  Journal,  i,  402)  and 
the  New  Haven  federalists  made  a  formal  protest  {Albany  Register^ 
July  31,  1801;  American  Historical  Review,  iii,  2yy), 
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by  death  are  few ;  by  resignation  none.     Can  any  other  mode 
than  by  removal  be  proposed  ?  ^ 

Qinton's  idea  of  equalizing  the  lesser  and  more  numer- 
ous appointments  between  the  parties  may  have  been 
adopted  from  Jefferson's  suggestion  of  a  "  proportional 
share."  It  is  highly  probable,  however,  that  the  policy 
pursued  in  the  distribution  of  the  New  York  patronage 
had  been  developed  quite  independently  of  the  national 
policy  of  Jefferson  and  that,  in  many  instances  at  least,  pros- 
pective appointees  had  been  given  definite  assurance  of 
their  appointment.  In  a  letter  to  George  Clinton  written 
as  early  as  February  25,  1801,  the  writer  urges  him  to  use 
his  influence  with  his  nephew  and  the  other  councillors  to 
prevent  Mr.  Kirby*s  being  dropped  from  the  list  of  New 
York  auctioneers,  and  he  adds  that  Kirby  "  is  now  in- 
formed that  certain  persons  in  the  City  are  preparing  stores, 
under  the  avowed  intention  of  doing  business  as  Auctioneers 
&,  presimiing  that  they  cannot  obtain  Commissions  unless 
by  the  sacrifice  of  some  of  those  who  are  now  Commis- 
sioned, Mr.  Kirby  is  fearful  that  he  may  be  of  the  num- 
ber." *  It  is  certain,  too,  that  this  premature  preparation 
of  the  auctioneers  of  New  York  was  not  exceptional,  for 
George  Clinton  in  a  letter  to  Daniel  McCormick,  junior, 
bases  his  apology  for  not  having  secured  him  an  appoint- 
ment upon  the  fact  that  the  council  had  determined  upon 
most  of  their  appointments  before  they  came  together  in 
August.  "As  the  business  for  which  the  Council  were 
now  convened,"  he  wrote,  "  had  been  before  them  &  ought 
to  have  been  compleated  last  Winter  it  may  be  presumed 

'Jcflfcrson,  Writings  (Ford  cd.),  viii,  6^-70;  Albany  Ref^ister,  July 
31,  1801;  Albany  Gazette,  July  30,  1801. 

'Whitehead  Cornell  to  George  Clinton,  Feb.  25,  1801;  Civil  Files  of 
the  Council. 
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the  Members  had  made  up  their  Minds  upon  the  Subject 
and  this  will  Account  for  the  failure  of  recent  Applications 
at  least" ' 

On  the  twenty-ninth  of  January,  1802  the  famous  council, 
having  reached  the  limit  of  its  constitutional  life,  brought 
its  labors  to  a  close.  Scarcely  had  its  dissolution  taken 
place  when  John  Armstrong  resigned  his  seat  in  the  United 
States  senate,  assigning  as  the  reason  for  his  retirement  the 
illness  of  himself  and  his  wife.*  So  nearly  even  was  the 
division  of  parties  in  the  senate  that  Armstrong's  absence 
during  the  debate  on  the  repeal  of  Adams's  judiciary  bill 
had  seriously  jeopardized  the  fate  of  the  measure.  On  the 
first  rumor  of  Armstrong's  resignation  Dr.  Samuel  Mitchill, 
then  a  member  of  congress,  wrote  to  Governor  Clinton  urg- 
ing prompt  action  in  the  appointment  of  his  successor.  Mr. 
W.  C.  Nicholas  of  Virginia,  he  said,  had  expressed  anxiety 
on  the  occasion.  The  republicans  were  desirous  of  collect- 
ing their  full  strength.  •  It  was  in  this  extremity  that 
DeWitt  Clinton  was  elected  to  the  vacancy  in  the  senate 
and  was  started  oflf  for  Washington  in  some  haste  for 
those  days.  Six  days  before  his  election  by  the  legislature, 
the  favorite  scheme  of  the  administration  at  Washington 
had  passed  the  senate  by  a  majority  of  one.* 

In  the  United  States  senate  Clinton  was  the  colleague  of 
Gouverneur  Morris,  the  federalist  senator  for  New  York, 
who  by  reason  of  the  long  senatorial  term  had  like  many 

*  August  30,  1801;  George  Clinton,  Public  Papers ^  xxvi,  6870. 

*  Albany  Register,  February  12,  1802. 

•Samuel  Mitchill  to  George  Qinton,  January  24,  1802;  George  Clin- 
ton, Public  Papers,  xxvi,  6944. 

*Theodorus  Bailey  to  George  Clinton,  February  3,  1802;  ibid,,  xxvi, 
6952.  The  news  of  the  passage  of  the  bill  was  published  in  the  Albany 
Gazette,  February  15,  Albany  Register,  February  16,  1802. 
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Others  survived  the  transition  of  parties.  The  contrast  be- 
tween the  veteran  statesman  of  the  revolution  and  the  as- 
pirant of  a  newer  generation  was  as  striking  as  it  must 
have  been  trying.  Yet  Clinton's  short-lived  career  in 
the  upper  house  of  the  legislature  was  not  without  promise. 
His  share  in  the  debate  over  the  Louisiana  situation  seems 
to  have  been  the  most  conspicuous  of  his  achievements. 
Senator  Ross  of  Pennsylvania  had  introduced  resolutions 
for  the  forceful  seizure  of  an  opening  to  the  mouth  of  the 
Mississippi.  Clinton  opposed  him.  One  of  the  senators 
present  described  him  on  this  occasion: 

Qinton,  without  that  fluency  of  speech  so  common  as  to  be  al- 
most an  indigenous  American  facility,  and  probably  for  that 
reason  instead  of  one  of  those  unprepared  and  almost  unpre- 
meditated ejaculations  often  uttered  by  members  of  Congress 
without  effort  and  with  as  little  effect,  methodically  took  his 
part  in  this  debate  by  an  elaborate  oration,  leaving,  as  he  dis- 
dainfully premised,  Mr.  Ross  and  Mr.  White  in  undisturbed 
possession  of  what  he  called  their  inflammatory  appeals  and 
declamatory  effusions.^ 

But  the  senate  was  not  at  that  time  regarded  as  a  place  of 
great  distinction  and  large  influence.  It  was  very  much 
overshadowed  by  the  importance  of  the  lower  house.  ^ 
Resignations  of  members  to  accept  various  state  offices 
were  by  no  means  tmcommon.  And  Clinton  soon  came 
to  realize  that  both  his  personal  interest  and  that  of  his 
party  pointed  to  his  return  to  New  York  as  the  leader  and 
organizer  of  the  forces  which  party  contentions  were  scat- 
tering rather  than  drawing  together.  In  August,  1803 
Edward  Livingston  resigned  the  office  of  mayor  of  New 

'  Ingersoll,  Recollections^  450. 

'  Adams,  History  of  the  United  States,  i,  266. 
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York  ^  owing  to  a  considerable  defalcation  in  his  accounts 
as  district  attorney  of  the  United  States.*  The  opportun- 
ity for  Clinton's  restoration  to  the  party  in  New  York  was 
at  hand.  Almost  immediately  the  Clintonians  began  to 
clamor  for  his  appoiirtment  to  the  vacancy.*  Tunis  Wort- 
man  wrote  to  Governor  Clinton : 

I  have  the  pleasure  of  assuring  your  Excellency  that  among 
the  Republicans  here  there  exists  a  perfect  uniformity  of 
opinion.  There  is  but  one  voice  among  those  that  can  be  con- 
sidered as  faithful  to  our  cause.  From  the  intercourse  I  have 
had  with  them  I  can  venture  to  state  with  perfect  confidence, 
that  it  is  their  general  wish  that  M^.  DeWitt  Clinton  should 
be  appointed  to  that  office,  and  that  they  consider  that  appoint- 
ment as  essential  to  the  preservation  of  Republican  interest  in 
this  place.* 

The  governor  seems  at  first  not  to  have  thought  of  him 
for  the  appointment.  On  the  third  of  September  he  wrote 
asking  his  advice  on  the  New  York  situation.  The  fol- 
lowing arrangement  was  spoken  of,  the  present  mayor  to 
be  governor  of  New  Orleans,  the  chief  justice  to  be  mayor, 
Mr.  Kent  to  be  chief  justice,  Mr.  Spencer  a  judge  and  Mr. 
Woodworth  the  attorney  general.  He  feared  the  arrange- 
ment would  be  pernicious.  Would  DeWitt  Clinton  express 
his  "  Opinion  on  the  delicate  &  interesting  Subject?"  " 

Some  speculation  has  been  indulged  in  as  to  the  motives 

'  George  Clinton  to  Edward  Livingston,  August  29,  1803;  George 
Clinton,  Public  Papers^  xxvii,  7162. 

*  Hunt,  Life  of  Edward  Livingston ,  loi,  102. 

'John  Broome  and  other  members  of  the  assembly  from  New  York  to 
George  Clinton,  September  6,  1803;  William  Edgar  to  the  Council,  Sep- 
tember 9,  1803;  George  Qinton,  Public  Papers,  xxvii,  7172,  7174. 

*T.  Wortman  to  George  Clinton,  September  10,  1803;  ibid.,  xxvii, 
7175. 

*G.  Clinton  to  DeW.  Clinton,  September  3,  1801;  ibid,,  xxvii,  7168. 
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which  prompted  Clinton  to  abandon  the  senate  of  the 
United  States  for  the  mayoralty  of  New  York.  In  his  re- 
ply to  the  governor's  request  for  his  opinion  there  is  no 
uncertainty  about  his  desire  to  make  the  change,  and  his 
reasons  are  clearly  set  forth.  The  letter  is  long,  but  it  is 
perhaps  worthy  of  analysis  and  comment.  He  opens  the 
subject  by  charging  a  collusion  between  "A.  S.*'  (Ambrose 
Spencer)  and  '*  M.  L — s.**  (Morgan  Lewis).  **  The  darl- 
ing object  of  the  one  is  a  seat  on  the  bench  and  the  ruling 
passion  of  the  other  avarice  &  inordinate  vanity."  Secret 
seeds  of  disaffection  are  plentifully  sown.  An  explosion 
will  soon  take  place.     He  continues : 

It  wiH  be  the  height  of  ill  policy  to  reinforce  such  men  with 
oflSce — ^They  are  already  more  than  amply  provided  for — more 
than  their  influence  entitles  them  to — and  to  continue  going 
on  is  bdittling  the  republican  party  in  the  neighboring  states. 
It  is  high  time  to  stop  and  say  to  these  people — Thus  far  have 
we  gone  and  we  will  go  no  farther — Their  thirst  for  office  is 
insatiable — Their  pretensions  exorbitant — ^They  seem  to  con- 
sider the  repubKcan  party  as  a  patrimony  from  which  they 
are  to  derive  their  support. 

He  enters  at  some  length  into  the  various  reasons  why 
Chief  Justice  Lewis,  a  member  of  the  much  favored  Liv- 
ingston family,  should  not  receive  additional  honors.  He 
cites  the  importance  of  the  next  election  in  New  York  as 
it  respects  the  general  cause  and  asserts  that  Lewis's  ap- 
pointment will  virtually  sacrifice  it.  **  He  will  court  the 
federalists — He  will  court  Burr — He  will  court  every  inter- 
est but  the  real  republican  one — He  will  give  himself  up  to 
the  direction  of  a  little  family  Junto. — "  And  having  read 
Lewis  out  of  possibility,  he  adds: 

Various  other  candidates  have  been   suggested,   the  present 
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Recorder  [John  B.  Prevost],  B.  Livingston,  J.  Broome  &  Mr. 
Osgood — They  have  all  waived  their  pretensions  in  my  favor. 
I  enclose  you  B.  L's  letter  to  me — ^and  you  wiM  learn  from 
other  sources  the  opinions  of  the  others. — 

You  will  of  course  be  glad  to  know  my  views  &  sentiments 
on  the  occasion — ^Ddicacy  would  have  fofbid  this  communica- 
tion, had  it  not  been  for  your  dSriendly  &  to  me  flattering  en- 
quiries— I  shall  speak  to  you  with  the  sincerity  &  candor  to 
which  you  are  entitled  from  me. — 

I  have  a  younig  &  growing  family  to  which  I  am  tenderly  at- 
tached and  which  require  my  constant  attendance  &  care — 
An  absence  of  six  months  is  insupportable — I  cannot  there- 
fore think  of  retaining  my  present  situation  beyond  the  next 
session — ^Add  to  this,  that  altho*  my  property  is  large,  yet 
I  have  already  sacrificed  too  much  to  public  considerations — 
that  the  expence  of  three  establishments,  one  here  [Newtown] 
— one  in  Washington  and  one  in  New  York  is  more  than  I 
can  well  aflford.  That  my  absence  so  long  from  the  State  is 
a  serious  injury  to  the  republican  cause — that  it  has  af- 
forded &  will  afford  busy  &  intriguing  men  an  opportunity 
to  further  their  pernicious  projects  &  that  my  residence  in 
N.  Y.  would  give  me  an  opportunity  of  detecting  &  con- 
trolling these  conspiracies.  In  the  confidence  of  friendship 
I  may  surely  mention  these  circumstances  without  vanity — 
and  also  that  in  point  of  capacity  &  character  there  can  be  na 
solid  objection — I  am  also  a  resident  part  of  the  year  and  am 
possessed  of  a  large  freehold  there.  To  this  I  may  add  that 
so  far  as  I  can  collect  the  general  sentiment,  it  is  the  universal 
wish  of  the  republicans  of  the  Southern  District. 

Objections  may  however  be  exhibited  to  the  measure  and 
some  of  them  of  some  force. 

It  may  be  said  that  offkes  go  into  particular  families — ^To 
this  it  may  be  replied  that  as  it  respects  yours,  the  objection 
is  of  no  weight — ^That  not  one  of  them  holds  an  office  in  the 
State  or  Gen*  Gov*  by  appointment  or  that  is  strictly  speaking 
a  lucrative  one  To  the  observation,  that  my  political  destina- 
tion is  already  marked  out  by  the  gov*  &  that  I  ought  to  serve 
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out  the  allotted  time,  it  may  be  answered,  that  the  gov*  may 
when  they  please  alter  that  destination. 

To  objections  arising  from  ddrcacy  on  your  account,  it  may 
be  replied,  that  an  appcrintment  springing  from  the  almost 
unanimous  wish  of  the  party  in  the  Qty  &  whole  District  can 
never  be  charged  with  favoritism — but  that  the  event  would 
in  all  probability  take  place,  if  you  were  not  the  chief  Magis- 
trate— ^and  that  your  elevation  ougfet  not  to  injure  your  friends. 

Youth  can  be  no  solid  argument  against  the  measure — A 
Senator  of  the  U.  S.  is  surelly  fit  to  be  Mayor  of  N.  Y. — It 
may  be  added  diat  the  latter  situation  from  its  influence  on  the 
next  Presidential  Election  is  among  the  most  important  posi- 
tions in  the  U.  States.^ 

DeWitt  Clinton's  arguments  in  his  own  behalf  were 
sufficiently  convincing  to  the  governor  and  the  council. 
The  appointment  was  made,  he  resigned  his  seat  in  the 
senate  and  in  the  fall  of  1803  returned  to  resume  his  lead- 
ership of  the  republican  forces  in  New  York. 

In  the  summer  of  the  year  preceding  Qinton's  return, 
James  Cheetham,  the  violent  editor  of  the  "American  Citizen 
and  Watch-Tower,"  had  begun  the  first  open  attack  upon 
the  character  and  career  of  Vice-President  Burr.^  It  was 
the  signal  on  both  sides  for  a  furious  fusillade  of  recrim- 
inating pamphlets  and  scandalous  press  articles  which  dur- 
ing the  next  few  years  only  increased  the  intensity  of  its 
fire  and  eventually  accomplished  the  downfall  of  the  object 
of  its  attack.  Of  the  violent  personalities  that  were  thrown 
into  this  warfare  of  many  words;  of  the  reputations  that 
were  sought  to  be  blasted;  of  the  lies  and  deceptions  and 
chicaneries;  of  the  intimacy  of  DeWitt  Clinton's  connec- 

'DcWitt  Clinton  to  George  Clinton,  September  11,  1803;  George 
Ginton,  Public  Papers,  xxvii,  7180. 

M  Viav  of  the  Political  Conduct  of  Aaron  Burr,  published  in  July, 
1802;  announced  in  the  Albany  Register,  July  9,  1802. 
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tion  with  Cheetham;  of  the  frequent  recourse  to  the  duell- 
ing grounds  across  the  river  beginning  with  the  murder 
of  Hamilton's  youthful  son  and  ending  with  the  contest 
which  cost  the  father  his  life;  of  DeWitt  Clinton's  passage 
of  arms  with  John  Swartwout;  of  all  these  things  little 
need  be  said,  for  they  are  beside  the  purpose.  It  is  per- 
haps worthy  of  record  only  that  in  the  midst  of  this  chaos 
of  parties  in  New-  York  accusations  of  discrimination  in  the 
distribution  of  the  patronage  played  no  small  part.  And 
it  seems  patent  that  aside  from  the  purity  or  baseness  of 
Clinton's  motives  the  disposition  which  he  made  of  the  offices 
within  his  control  in  1801  gave  rise  to  a  spirit  of  acrimonious 
grievance  which  was  largely  responsible  for  the  subsequent 
embroilment  of  politics  within  the  state. 

It  is  difficult  to  trace  with  certainty  the  evolution  of 
policies  in  the  distribution  of  governmental  patronage.  The 
motives  of  those  who  made  the  distribution  are  not  always 
apparent.  The  facts  are  more  or  less  elusive,  and  all  of 
them  are  perhaps  never  obtainable.  There  is  constant  dan- 
ger under  such  circumstances  of  yielding  to  the  temptation 
to  generalize  from  a  few  specific  instances.  Yet  viewed 
as  a  whole  the  history  of  the  early  patronage,  both  in  the 
national  government  and  in  New  York,  presents  a  certain 
consistency  of  development.  From  the  year  1777,  when 
New  York  was  transformed  from  colony  to  state,  down  to 
the  close  of  his  long  term  as  governor,  George  Clinton  was 
face  to  face  with  conditions  very  similar  to  those  which 
Washington  encountered  during  the  first  years  of  his  ad- 
ministration. There  were  no  political  parties,  and  all  the 
offices  were  filled  with  men  of  their  own  appointment. 
Political  considerations,  therefore,  played  no  part  in  the 
choice  of  candidates,  and  the  question  of  removal  from 
office  did  not  arise.     If  the  attitude  of  candidates  toward 
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the  adoption  of  the  constitution  be  considered  political 
in  its  character,  we  have  seen  that  Washington  did  not 
allow  himself  to  be  influenced  by  it  to  any  appreciable  ex- 
tent. In  New  York  George  Clinton  adopted  much  the 
same  policy  toward  the  friends  and  opponents  of  the  con- 
stitution, and  even  after  the  rise  of  political  parties  he  ex- 
hibited conspicuous  liberality  in  the  choice  of  governmental 
officers.  It  seems  reasonably  safe  to  conclude,  therefore^ 
that  there  was  during  the  first  few  years  of  the  government 
under  the  constitution  little  trace  of  anything  that  might 
be  termed  the  beginnings  of  a  system  of  spoils. 

It  was  the  federalists  who  made  the  first  step  in  the  di- 
rection of  establishing  the  spoils  system.  The  federalist 
council  under  George  Clinton  began  the  work  in  New  York 
and,  in  spite  of  the  governor's  resistance,  prosecuted  the 
policy  of  political  appointments  with  some  vigor.  When 
John  Jay  became  governor  he  continued  the  work  already 
begun  by  the  council.  And  the  policy  pursued  by  Jay  and 
the  federalists  in  New  York  was  paralleled  by  John  Adams 
when  he  became  President  of  the  United  States  two  years 
later.  The  essential  feature  of  this  policy  was  the  exclusion 
of  all  republicans  from  office.  Some  removals  were  made 
by  the  federalists  both  in  the  national  government  and  in 
New  York,  but  in  neither  case  were  they  sufficiently  numer- 
ous for  it  to  be  said  that  a  policy  of  removal  was  inaugur- 
ated. It  has  been  pointed  out,  however,  that  the  incentive 
to  make  removals  was  not  pressing.  Many  of  the  office- 
holders appointed  by  Washington  and  CJeorge  Clinton  had 
upon  the  rise  of  political  parties  become  federalists,  and  in 
New  York  the  constitutional  requirement  of  a  frequent 
renewal  of  commissions  permitted,  in  the  case  of  the  smaller 
offices,  the  substitution  of  federalists  for  republicans  with-^ 
out  the  necessity  of  dismissal.  So  effectual  was  the  policy 
which  the  federalists  applied  to  the  conditions  which  they 
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found  that  before  the  close  of  the  few  years  of  their  power 
almost  the  whole  number  of  the  appointive  offices  had  been 
occupied  by  them. 

It  was,  therefore,  largely  a  new  situation  which  the  re- 
publicans faced  in  1801  when  the  first  change  of  parties  in 
the  nation  placed  them  in  power.  All  of  the  offices  were  in 
the  hands  of  their  political  opponents  to  the  total  exclusion 
of  their  own  party.  The  general  policy  which  they  pursued 
was  to  make  room  for  the  excluded  republicans  by  remov- 
ing federalist  office-holders  until  an  approximate  proportion 
of  offices  should  be  held  by  each  party.  In  its  method  this 
policy  appeared  more  violent  than  that  adopted  by  the  feder- 
alists; in  its  results  it  was  perhaps  milder. 

How  DeWitt  Clinton  carried  out  this  scheme  of  distribu- 
tion in  New  York  has  been  examined  in  detail.  In  sum- 
marizing, it  is  sufficient  to  reiterate  that  while  the  system 
which  he  instituted  was  more  radical  than  anything  which 
preceded  it,  yet  it  fell  far  short  of  a  total  dismissal  of  the 
federalists  in  office  and  was  at  least  partially  justified  by 
the  exclusive  policy  which  had  been  pursued  by  the  retir- 
ing federalists. 
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INTRODUCTION 

Any  attempt  at  tracing  the  growth  of  the  legislature  in 
an  American  colony  meets  with  many  difficulties.  One  of 
these  is  that  commonly  the  records  for  the  early  period  are 
very  incomplete.  In  a  few  of  the  colonies  we  have  no 
records  of  some  of  the  earliest  forms  of  govenmient  save 
the  charters.  These  are  necessarily  very  general,  and  there- 
fore show  very  little  of  what  plans  were  attempted,  and 
how  far  they  were  successful.  A  second  difficulty  is  that 
the  few  contemporaneous  accounts  which  have  been  pre- 
served, written  chiefly  by  those  who  took  part  in  the 
affairs  of  those  times,  are,  generally,  partisan.  In  fact  they 
are  usually  attempts  to  justify  the  persons  writing  them. 
Another  difikuhy  is  that  copies  of  riiany  of  the  earlier  laws 
are  no  longer  extant.  The  importance  of  the  laws  is  stated 
by  Hening  in  his  first  volume  of  the  Statutes  at  Large  of 
Virginia,  when  he  says,  "  Indeed,  until  we  come  to  the 
laws  of  a  nation,  it  is  impossible  to  form  a  correct  idea 
of  its  civil  polity,  or  of  the  state  of  society."  *  In  addition 
to  having  lost  some  of  these  laws,  we  are  handicapped  by 
the  fact  that  we  do  not  know  the  reasons  the  legislators 
had  for  making  certain  other  laws  which  we  do  possess, 
the  arguments  used  to  secure  their  adoption,  and  how 
fully  they  were  enforced.  Occasionally,  but  only  occasion- 
ally, tradition  throws  a  sidelight  on  the  actual  success  or 
failure  of  the  laws. 

To  trace  the  growth  of  the  legislature  of  Virginia  is  not 

*  Hening,  Virginia  Statutes  at  Large,  i,  Preface,  in. 
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an  easy  task.  There  are  periods  in  which  one  or  all  the 
difficulties  mentioned  above  are  met.  There  are  also  periods 
when  the  legislative  is  indistinguishable  from  other  powers 
of  government,  both  because  these  powers  were  not  exe- 
cuted by  separate  bodies,  and  because,  even  when  separate 
bodies  did  act,  their  functions  overlapped,  and  they  invaded 
one  another's  rights. 

In  the  report  of  the  special  commissioners  sent  to  Vir- 
ginia (1676)  to  inquire  into  the  causes  of  Bacon's  rebellion, 
the  commissioners  said  that  they  supposed  the  Lords  of 
Trade  wanted  an  account  of  the  government  as  it  then  was, 
and  not  a  full  history  of  it  from  the  first  settlement.  This 
last  they  said  would  be  very  hard  to  give  "  by  reason  of  ye 
negligence  of  former  times  in  transmitting  anything  of 
that  nature  to  their  successors."  If  there  were  such  diffi- 
culties in  1676,  how  much  greater  difficulties  must  now  ex- 
ist, with  two  and  a  half  centuries  more  in  which  records 
could  have  been  lost  and  destroyed. 

Virginia,  like  most  of  the  southern  colonies,  began  with- 
out any  form  of  local  self-government.  It  had  no  true 
legislative  body  and  it  had  no  way  in  which  the  people  could 
express  their  will  in  government.  The  colony  was  estab- 
lished and  governed  by  a  commercial  company,  and  not  un- 
til that  company  itself  took  on  a  political  phase  and  became 
a  center  of  opposition  to  the  crown,  did  it  think  of  grant- 
ing to  the  colonists  any  part  in  the  government  of  Virginia. 
This  grant  first  came  in  1619  with  the  calling  together  of 
the  first  American  legislature  at  Jamestown.  Before  161 9 
such  laws  as  were  made,  were  enacted  by  bodies  whose  chief 
business  was  administrative  or  executive  in  character. 
These  bodies  were  the  king's  council,  the  London  Company, 
and  the  governor  and  council  in  Virginia.  Some  of  the 
laws  enacted  by  these  bodies  reached  Virginia  in  the  form 
of  charters;  along  with  these  were  instructions  and  or- 
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dinances  interpretative  of  these  charters.  In  such  legisla- 
tion the  people  could  have  no  part. 

From  the  granting  of  the  first  charter  to  Sir  Walter 
Raleigh,  in  1584,  to  the  calling  of  the  assembly  of  1619,  there 
were  many  changes  in  the  form  and  character  of  the  gov- 
ernment of  Virginia.  Though  it  is  not  desirable  to  give  an 
extended  account  of  those  changes  because  they  did  not 
aflfect  the  legislature  in  any  great  degree,  yet  a  brief  review 
of  them  should  be  given  in  order  to  show  what  the  colony 
was  accustomed  to  at  the  time  the  first  assembly  met. 

The  grants  ^  to  Raleigh  had  made  Virginia  a  private  es- 
tate of  the  feudal  type.  This  gave  not  only  the  territorial, 
but  the  governmental  rights  over  the  province  to  the  pro- 
prietor. No  permanent  colony  was  planted  under  this  char- 
ter, but  it  shows  to  what  degree  monarchical  ideas  con- 
trolled the  minds  of  those  who  were  interested  in  coloniza- 
tion. Under  such  a  system  there  would  have  been  no  place 
for  the  governed  to  take  part  in  governing. 

After  the  lapse  of  a  few  years,  the  idea  of  the  individual 
estate  was  replaced  by  the  notion  that  a  commercial  com- 
pany was  a  far  better  support  for  colonization.  It  was  with 
this  idea  that  several  men  in  1605  petitioned  for  a  charter 
to  colonize  in  Virginia.  The  charter  was  granted  to  the 
London  and  Plymouth  Companies  April  10,  1606,*  and 
under  it  the  Jamestown  colony  was  established.  As  Pro- 
fessor Seeley  says,  this  was  the  beginning  of  **  the  creation 
of  a  still  larger  Britain  comprehending  vast  possessions  be- 
yond the  seas,"  which  was  one  of  the  two  large  movements 
of  the  seventeenth  century.' 

A  glance  at  the  charter  shows  it  to  be  very  diflferent  from 

^  Poors' s  Charters,  ii,  1379-81. 

•  The  old  style  dates  are  here  commonly  used. 

■Seeley,  J.  R.,  Expansion  of  England ^  10. 
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that  given  to  Raleigh.  A  company  under  a  feudal  organi- 
zation could  hardly  have  been  a  source  of  danger  to  the 
same  degree  as  an  individual  with  that  same  power,  yet 
nevertheless  the  king  saw  fit  to  change  the  type.  He  did 
not  make  a  feudal  grant,  but  kept  almost  all  power  in  his 
own  hands.  So  much  power  in  the  hands  of  the  king  was 
almost  as  dangerous  as  it  had  been  in  the  hands  of  a  private 
individual.  Furthermore  with  so  much  power  in  the  hands 
of  the  king  the  company  was  sure  to  be  weak.  So  it 
proved,  and  the  company  soon  began  to  ask  for  more  au- 
thority. It  gradually  got  more  authority  until  by  1619  it 
came  to  have  almost  entire  control.  The  liberal  spirit 
then  dominant  in  the  company  led  it  to  share  this  power 
with  the  colonists  themselves,  through  their  representatives 
in  the  assembly. 

Throughout  the  existence  of  the  company  a  certain 
amount  of  control  was  exercised  by  "  courts  "  of  the  com- 
pany. These  were  held  in  London  and  soon  came  to  exer- 
cise nearly  all  legislative  power  save  what  they  saw  fit  to 
give  to  various  authorities  in  the  colony.  The  changes 
made  during  the  period  from  1607  to  1619  were  toward 
freedom  of  the  company,  but  in  no  way  guaranteed  the  free- 
dom of  the  colonists.  In  fact  the  governor,  appointed  by 
the  company  in  England,  recognized  no  responsibility  save 
to  that  company.  The  natural  result  was  that  the  character 
of  the  governor  determined  the  character  of  the  govern- 
ment, though  the  governor's  action  was  limited  by  the  fear 
of  the  company  in  England. 

tinder  this  system  either  Gates  or  Delaware  introduced 
a  code  of  laws  based  on  the  military  law  in  force  in  the 
Netherlands.  Later  some  additions  to  it  were  made  by 
Dale  and  it  is  known  as  Dale's  Code.^     It  was  very  severe 

'This  code  is  printed  in  Force* s  Tracts,  iii,  no.  iii. 
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in  its  penalties.  Its  laws,  like  all  that  preceded,  were  im- 
posed on  the  people  without  their  consent,  and  probably  in 
spite  of  their  opposition.  Therefore  they  form  no  real 
part  of  the  work  of  a  provincial  legislature.  Although 
the  governor  and  council  repeatedly  spoke  of  these  laws 
as  operative  on  the  inhabitants  generally,  it  may  be  but 
fair  to  state  that  it  is  doubtful  if  these  laws  had  applica- 
tion to  any  except  the  servants  of  the  company.^  The 
nature  of  the  laws  would  hardly  make  them  applicable  to 
the  free  and  independent  colonists.  Nevertheless  the  fact 
that  some  of  them  were  in  force  in  the  colony  for 
several  years,  and  that  many  persons  who  later  were  to 
have  a  part  in  making  the  laws  or  at  least  in  electing  the 
representatives  to  the  assembly,  were  brought  directly  or  in- 
directly into  contact  with  them,  make  it  probable  they  had 
some  influence  on  the  ideas  of  those  representatives. 

The  trials  of  the  colony  and  the  trials  of  the  company  in 
governing  it,  gradually  developed  factions  in  the  company 
itself.  These  came  to  be  known  as  the  Sandys-Southampton 
and  the  Sir  Thomas  Smith  (later  Warwick)  factions. 
These  factions  were  to  some  degree  bound  up  with  the 
politics  of  England.  They  were  parts  of  political  parties. 
They  were  therefore  subject  to  the  same  conditions  as  poli- 
tical parties  everywhere;  they  were  changeable  in  policy; 
they  were  unstable  in  their  possession  of  power.  The 
colonists  were  then  not  certain  that  any  form  of  govern- 
ment they  might  have  at  any  particular  time  would  be  per- 
manent. So  long  as  permanence  depended  upon  parties 
and  factions  whose  dividing  lines  were  determined  by  in- 
terests other  than  those  of  the  colonists,  there  was  not  much 
hope  of  a  permanent  and  definite  policy.  It  was  neverthe- 
less one  of  these  recurring  changes  that  brought  with  it  that 

'Doyle,  Eng,  Col,  in  Am,,  I,  140. 
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first  factor  of  stability,  the  assembly.  With  an  assembly  of 
the  people's  representatives,  a  certain  permanence  was  given 
to  both  form  and  policy  of  government.  It  was  to  the 
Sandys  faction  that  this  innovation  was  due.  The  acces- 
sion of  that  party  marked  the  period  of  liberal  ideas  in  the 
company  and  through  the  influence  of  those  ideas  we  have 
the  beginning  of  the  period  of  self-government  in  the 
colony. 


CHAPTER  I 

The  Beginning  of  the  Legislature  under  the  London 

Company 

Although  Gabriel  Archer  is  said  to  have  proposed  a 
"  parliament "  for  Virginia  as  early  as  1608/  none  was 
called  before  July  30,  1619.  Before  that  date  the  freemen 
of  Virginia  had  taken  no  part  in  their  own  government, 
save  that  performed  by  the  few  appointed  to  local  offices 
and  by  members  of  the  colonial  council.  This  was  very 
little,  as  the  colonists  themselves  had  no  voice  in  the  selec- 
tion of  these  officials."  Indeed,  they  were  often  persons 
who  could  not  have  been  chosen  by  a  vote  of  the  people. 
Now,  a  most  important  change  was  about  to  take  place. 
The  instructions  of  the  company  ordered  the  governor  to 
send  out  his  summons  for  the  election  and  return  of  bur- 
gesses and  to  recall  the  absent  members  of  the  council. 
The  assembly  was  to  meet  at  Jamestown  and  was  to  con- 
sist of  the  governor,  the  councilors,  and  two  burgesses  to  be 
freely  elected  by  the  inhabitants  of  each  plantation,  hun- 
dred, or  ward.  The  exact  basis  of  representation  is  un- 
certain, but  it  seems  probable  that  any  settlement  in  which 
several   persons   dwelt  was   allowed   to   choose   members. 

'Osgood,  I,  49;  Arber's  ed.  of  Smith's  Map  of  Virginia^  part  ii, 
chap,  iii,  p.  104  says,  **  Wee  not  having  any  use  of  Parliaments,  plaies, 
petitions,  admirals,  recorders,  interpreters,  chronologers,  courts  of  plea, 
nor  justices  of  the  peace,  sent  Maistcr  Wingfield  and  Captaine  Archer 
with  him,  for  England,  to  seeke  some  place  of  better  imploiment." 

*  Va.  Hist,  Collec.  New  Series,  vii,  76-7,  120-1,  126,  127. 
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There  were  twenty-^wo  burgesses  chosen,  but  those  from 
Martin's  Hundred  were  refused  their  seats  for  reasons  to 
be  given  later. 

According  to  Brown  *  the  settlements  of  Virginia  were 
grouped  into  four  large  corporations  or  boroughs.  These 
were  composed  of  smaller  boroughs  each  of  which  elected 
two  burgesses.  The  large  corporations  were  the  City  of 
Henricus  with  one  borough;  Charles  City  with  five 
boroughs,  (Martin's  Brandon  was  excluded  in  the  assem- 
bly, leaving  but  four  represented)  ;  James  City  with  four 
boroughs;  Kiccowtan  with  one  borough.  Brown  supposes 
that  the  election  was  by  ballot;  ^  but,  if  so,  this  method  was 
not  adhered  to,  for  we  find  no  ballot  used  in  Virginia  after 
1680,  and  probably  none  was  before  that  date.  Brown 
seems  to  think  this  arrangement  of  boroughs  and  corpor- 
ations was  part  of  a  design  to  have  uniformity  of  govern- 
ment throughout  Virginia  as  had  been  ordered  by  the 
company.* 

The  names  of  the  members  of  tHis  assembly,*  present  at 
Jamestown  on  the  day  appointed  for  the  opening  of  the 
session,  Friday,  July  30  (O.  S.)  1619,  are  given  in  Secre- 
tary Pory's  report.  They  met  in  the  church  as  that  was 
the  most  convenient  place.  The  governor,  Sir  George 
Yeardley,  took  his  accustomed  seat  in  "  The  Quire  "  with 
the  council  on  both  sides.  John  Pory,  the  secretary  of  the 
colony,  being  appointed  speaker,  did  not  now  sit  with  the 
council  as  usual,  but  before  the  governor  with  John  Twine, 
Clerk  of  the  assembly,  at  his  side.  Thomas  Pierse,  the  ser- 
geant, stood  at  the  bar  awaiting  the  commands  of  the  as- 

*  Brown,  Alex.,  First  /Republic,  313-14.  ^Ibid,,  313-14. 

*Ibid,,  English  Politics  in  Early  Virginia  History,  28. 
*W.  W.  Henry,  Virginia  Magazine  of  History  and  Biography ^  ii, 
58-60,  says  that  the  members  were  men  of  consequence. 
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sembly.  It  is  important  to  note  that  it  is  probable  the 
speaker  was  not  elected  by  the  burgesses.  He  was  not  even 
one  of  their  number.  Yet  as  a  member  of  the  council  he 
was  entitled  to  a  seat  in  the  assembly  and  was  thus  a  mem- 
ber of  the  body  over  which  he  presided.  Whether  the  ap- 
pointment was  made  by  the  governor,  by  the  council,  or  by 
the  whole  assembly  is  uncertain;  but  probably  it  was  made 
by  the  governor.  Doubtless  Pory  was  selected  because  as 
secretary  of  the  colony  he  had  an  intimate  knowledge  of  the 
affairs  of  the  colony,  and  because  he  was  supposed  once  to 
have  been  a  member  of  the  English  House  of  Commons.* 
Following  the  custom  of  that  house  the  members  sat  with 
their  hats  on.^ 

The  burgesses  took  their  places  in  the  choir  while  Mr. 
Buck,  the  minister,  opened  the  session  with  prayer.  When 
this  was  ended,  the  burgesses  retired  to  the  body  of  the 
church  and  as  each  member  was  called  in  order  by  name  he 
took  the  oath  of  supremacy  and  then  entered  the  assembly. 
When  the  name  of  Captain  Warde  was  called  the  speaker 
took  exception  because  Warde  had  no  title  nor  commission 
for  his  land.  It  was  the  property  either  of  the  company, 
or  of  Captain  Martin,  and  in  either  case  he  was  not  en- 
titled to  represent  it.  He  was  ordered  to  absent  himself 
until  the  assembly  could  decide  his  case.  The  same  day  the 
assembly  decided  that  since  Warde  had  been  at  great  cost 
and  sacrifice  to  establish  his  plantation,  and  had  done  much 
for  the  colony,  and  that  since  the  commission  authorizing 
the  assembly  provided  for  two  burgesses  from  each  plan- 
tation without  restraint  or  exception,  he  and  his  lieutenant 
should  be  admitted  if  he  would  promise  to  secure  a  proper 
title  to  his  land  before  the  next  assembly  met.  This  pro- 
mise he  made  and  was  admitted  by  an  unanimous  vote. 

'  See  note  6,  p.  viii,  Colonial  /Records  of  Virginia.  *Gx)ke,  115. 
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The  governor  asked  that  the  credentials  of  Martin's  bur- 
gesses be  examined.  Martin's  patent  exempted  him  from 
obedience  to  the  laws  and  authority  of  the  colony  except  in 
matters  of  defense.  This  was  dangerous  to  the  colony  and 
for  this  reason,  Martin's  burgesses  were  ordered  to  with- 
draw until  he  should  appear  before  the  assembly  in  per- 
son and  agree  to  surrender  that  part  of  his  patent.  If  he 
should  not  surrender  it  the  burgesses  were  to  be  excluded 
entirely  as  spies,  having  offered  to  help  make  laws  they 
and  their  constituents  were  not  obliged  to  obey.  More- 
over, Martin's  colonists  had  dealt  unfairly  with  the  Indians 
and  caused  trouble  between  them  and  the  whites.  So  the 
assembly  ordered  a  warrant  to  be  issued  summoning  Martin 
to  appear.  He  did  so  on  Monday,  August  2,  and  being 
asked  to  surrender  the  disputed  part  of  his  patent,  he  re- 
fused. His  burgesses  were  not  allowed  to  re-enter  the 
assembly.  The  assembly  requested  the  company  in  Eng- 
land to  make  Martin's  patent  consistent  with  the  charter 
to  the  colony.  From  these  two  cases  we  see  that  from  the 
beginning  the  Virginia  assembly  exercised  the  right  to  de- 
cide the  qualifications  of  members,  and  to  expel  members 
who  had  been  sworn  and  admitted,  if  occasion  for  such  ac- 
tion should  arise.  The  chief  qualification  decided  upon 
seems  to  have  been  subjection  to  the  laws  of  Virginia.  The 
case  of  Martin  shows  that  mere  allegiance  to  the  company, 
or  even  to  England,  was  insufficient  if  separated  from  alle- 
giance to  the  colony  itself. 

After  the  speaker  had  issued  the  warrant  for  Martin's 
appearance,  he  made  a  brief  address  giving  the  object  of 
the  meeting  of  the  assembly.  He  then  read  the  commis- 
sion for  establishing  the  council  of  state  and  the  general 
assembly,  and  the  great  charter  or  commission  of  privi- 
leges, orders,  and  laws  sent  from  England  with  Yeardley.^ 

^  The  substance  of  this  commission  is  found  in  the  Brief  Declaration,  81 . 
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For  convenience  these  privileges,  orders  and  laws  were  ar- 
ranged in  four  books  and  referred  to  committees  in  order 
that  they  might  see  whether  they  were  in  perfect  harmony 
with  the  state  of  the  colony.  If  not,  as  this  charter  was  to 
bind  them  and  their  heirs  forever,*  the  committees  were  to 
prepare  petitions  to  the  company  to  change  the  orders  and 
laws  so  as  to  make  them  suitable  to  the  colony.  The  com- 
mittees, composed  entirely  of  burgesses,  having  been  ap- 
pointed, the  assembly  had  finished  its  first  half  day's  work, 
and  adjourned  for  dinner. 

In  the  afternoon  the  speaker  stated  the  four  objects  of 
the  assembly,  namely:  to  consider,  first,  the  great  charter 
of  orders,  laws,  and  privileges;  second,  which  of  the  in- 
structions given  to  the  present  and  former  governors  should 
be  enacted  into  laws;  third,  what  laws  might  be  proposed 
by  the  members;  fourth,  what  petitions  were  fit  to  be  sent 
home  to  England.  The  governor  proposed  that  he  and 
those  not  then  engaged  on  the  other  committees  should 
examine  the  instructions  which  had  been  sent  to  governors.* 
The  other  committees,  after  three  hours  of  deliberation,  re- 
ported, and  the  assembly  adjourned  for  the  day.  The 
committee  in  its  reports  on  the  last  two  books  of  privileges 
and  orders  found  no  fault  with  them;  the  ratification  of 
these  was  then  put  and  carried  unanimously  and  with  ap- 
plause. The  assembly  then  ordered  the  speaker  to  return 
thanks  to  the  company  for  the  many  privileges  granted. 
With  the  intention  of  enacting  some  of  them  into  laws,  the 
assembly  next  discussed  certain  instructions  which  had  been 
sent  to  the  governors,  but  after  considering  some  other 
matters  it  referred  the  instructions  to  the  committees  pre- 
viously appointed,  and  adjourned  for  the  day. 

Because  of  the  extreme  heat  and  the  sickness  of  several 

*  Col.  Rec.j  14;  Cooke,  116.         *  Brown,  First  Republic,  317  et,  seq. 


24      THE  LEGISLATURE  OF  PROVINCE  OF  VIRGINIA    [i86 

members,  the  governor  resolved  to  make  Wednesday,  Au- 
gust 4,  the  last  day  of  the  session.  This  fact  seems  to 
indicate  that  the  governor  had  the  power  to  prorogue  the 
assembly  at  pleasure.  During  this  last  day  the  bills  which 
had  been  considered  previously  were  read  a  third  time  and 
passed.  The  bills  of  private  members  now  reached  a  final 
reading  and  passage.  The  speaker  was  instructed  to  en- 
gross the  laws  and  to  send  a  copy  to  each  plantation  and  one 
to  England.  The  assembly  recognized  its  work  as  im- 
perfect and  sent  the  following  message  to  the  company : 

The  Assembly  doth  most  humbly  crave  pardon  that  in  so 
shorte  a  space  they  could  bring  their  matter  to  no  more  per- 
fection, being  for  the  present  enforced  to  send  home  titles 
rather  then  laws.  Propositions  rather  then  resolutions,  At- 
tempts then  Achievements,  hoping  their  courtesy  will  accepte 
our  poore  endeavor,  and  their  wisdome  will  be  ready  to  sup- 
porte  the  weakness  of  this  little  flocke. 

Governor  Yeardley  then  prorogued  the  assembly  to  March 
I,  following. 

The  foregoing  account  gives  all  that  is  known  of  the  or- 
ganization and  procedure  of  the  first  assembly  of  Virginia. 
It  had  in  it  many  elements  of  the  modern  law-making  body, 
though  some  of  its  methods,  common  at  that  time,  have 
now  passed  out  of  use. 

The  real  legislative  work  of  the  assembly  began  on  Satur- 
day, July  31,  when  the  petitions  prepared  by  the  commit- 
tees were  presented.  They  asked  that  former  grants  of 
lands  be  confirmed  and  new  grants  be  made  to  the  early  set- 
tlers, that  shares  of  lands  be  given  to  all  male  children  born 
in  Virginia,  that  men  be  sent  to  occupy  the  company  lands 
and  to  till  the  lands  of  the  ministers,  that  rents  be  made  pay- 
able in  commodities  instead  of  money,  that  a  sub-treasurer 
to  reside  in  the  colony  be  appointed,  that  men  be  sent  to 
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build  a  college,  etc  These  articles  do  not  have  any  of 
the  military  character  of  Dale's  code.  Instead  of  dealing 
with  the  personal  control  of  unruly  individuals  they  relate 
to  legal  and  economic  questions.  This  feature  is  also  char- 
acteristic of  the  laws  passed  by  this  same  assembly.  It 
shows  that  these  freemen,  representing  other  freemen,  had 
uppermost  in  their  minds  the  questions  that  affected  their 
immediate  welfare  and  safety.  The  laws  refer  to  the  re- 
lations the  whites  were  to  have  to  the  Indians,  to  the  pun- 
ishment of  idlers,  renegades,  gamblers,  and  drunkards,  to  the 
payment  of  church  dues,  to  the  planting  of  corn,  mulberry 
trees,  flax,  hemp,  and  vines,  to  the  regulation  of  trade  and 
the  acts  of  servants,  to  the  regulation  of  the  duties  of  min- 
isters, to  the  religious  duty  of  the  colonists,  and  to  the  con- 
duct of  servants.  The  assembly  also  acted  as  a  court  and 
tried  two  cases. 

The  assembly  levied  a  tax  of  one  pound  of  tobacco  on 
every  male  inhabitant  above  sixteen  years  of  age  to  pay 
for  the  services  of  its  officers,  speaker,  clerk,  sergeant,  and 
provost  marshal  of  James  City.  This  tax  was  to  be  re- 
ceived by  the  speaker,  "  who  not  only  first  formed  the  same 
assembly  and  to  their  great  ease  and  expedition  reduced  all 
matters  to  be  treated  of  into  a  ready  method,  but  also  his 
indisposition  notwithstanding,  wrote  or  dictated  all  or- 
ders and  other  expedients  and  is  yet  to  write  several  books 
for  all  the  General  Incorporations  and  plantations  both  of 
the  great  charter  and  of  all  the  lawes,"  and  the  speaker 
was  to  distribute  the  tobacco  among  the  officers  according 
to  rank.  The  speaker  was  also  to  report  to  the  company  in 
England.  The  assembly  asked  for  power  to  annul  the  or- 
ders of  the  company  as  had  been  promised. 

August  4,  the  governor  prorogued  the  assembly  to 
March  7,  following,  and  in  the  meantime  he  dissolved  it. 
This  assembly  was  pre-eminently  one  of  action.     They  de- 
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bated  little  and  decided  promptly.  If  we  consider  that, 
counting  both  the  day  of  meeting  and  the  day  of  adjourn- 
ment, they  were  together  only  six  days,  one  of  which  was 
Sunday  when  they  did  no  business,  this  first  American  legis- 
lature, in  comparison  with  those  of  the  present  day,  cer- 
tainly made  a  most  excellent  record.^ 

The  acts  passed  by  the  first  assembly  were  sent  home  for 
the  inspection  and  approval  of  the  company.  In  the  records 
of  the  company  there  are  several  references  to  these  acts. 
Sir  Edwin  Sandys  had  thought  them  "  in  their  greatest 
part  to  be  very  well  and  judiciously  carried  and  performed," 
and  moved  that  a  committee  be  appointed  to  draw  them  into 
proper  heads  and  forms.  On  May  ii,  1620,  the  commit- 
tee apparently  asked  for  instructions,  as  they  said  they  did 
not  know  just  what  was  expected  of  them;  they  then  asked 
that  others  be  added  to  the  committee.^  On  May  15,  the 
committee  asked  for  six  week's  extension  of  time  because 
the  task  was  so  difficult.^  Whether  the  task  was  dropped 
because  of  its  difficulty,  or  for  other  reasons,  is  not  known, 
but  the  records  of  the  company  give  no  further  informa- 
tion as  to  the  fate  of  the  work  of  the  first  American  legis- 
lature. 

Though  the  assembly  of  16 19  was  prorogued  to  March  i, 
1620,  and  later  dissolved,  some  authorities  say  it  met  in 
May,  1620;  *  the  absence  of  any  account  or  notice  of  such 

'Sainsbury,  i,  22,  gives  an  account  of  the  assembly  of  1619;  Vir^nia 
Historical  Collection,  New  Series,  vii,  56, 58, 60;  also  Bancroft,  as  before 
given. 

*  Manuscript  Records,  i,  348.  *  Manuscript  Records,  i,  357. 

*Hening,  op,  cit,,  i,  119,  refers  to  Beverley  as  authority  but  expresses 
doubts  as  to  any  assembly  having  been  held  at  that  date.  Beverley  calls 
that  the  first  assembly,  though  it  could  not  have  been  the  first.  Brown 
says  it  was  customary  to  take  a  census  just  before  a  meeting  of  the  gen- 
eral assembly,  and  that  such  a  census  was  taken  in  March,  1620.  He, 
therefore,  thinks   Beverly  may  have  referred  to  a  second  assembly,. 
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meeting  in  the  company  records  makes  it  somewhat  doubt- 
ful whether  a  session  was  then  held. 

In  1 62 1,  Sir  Francis  Wyatt,  an  able  man  and  good  gov- 
ernor, was  chosen  to  succeed  Yeardley,  who  wished  to  re- 
tire.* On  July  24,  162 1,  the  treasurer  and  company  passed 
an  ordinance  providing  for  the  two  councils  in  Virginia;^ 
one  to  be  called  the  "  Council  of  State  "  and  to  be  chosen 
by  the  company,  was  an  advisory  council  to  the  governor 
and  was  to  reside  near  him  in  Virginia;  the  other  was  to 
consist  of  the  council  of  state  and  two  burgesses  out  of 
every  town  or  plantation.  The  burgesses  were  to  be  chosen 
by  the  inhabitants  of  each  plantation.  This  council  was  to 
be  called  the  general  assembly.     It  was  to 

have  free  power  to  treat,  consult  and  conclude,  as  well  of  all 
emergent  occasions  concerning  the  public  weal  of  the  said 
colony  and  every  part  thereof,  as  also  to  make,  ordain  and 
enact  such  general  laws  and  orders,  for  the  behoof  of  the 
said  colony,  and  the  good  government  thereof,  as  shall  from 
time  to  time  appear  necessary  or  requisite.* 

The  general  assembly  and  council  of  state  were  required  to 
follow  the  laws  and  practices  of  the  English  government  so 
far  as  that  was  possible,  as  was  required  of  the  company  by 
its  charter.  No  law  or  ordinance  of  the  assembly  was  to 
be  valid  and  of  force  until  ratified  in  a  general  quarter  court 

though  no  record  of  it  exists.  This  seems  too  little  evidence  to  support 
such  a  view,  for  since  the  company  instructed  Governor  Wyatt,  July 
24,  1621,  to  take  such  a  census,  and  did  not  connect  it  with  a  session  of 
the  assembly,  census-taking  does  not  seem  to  be  inseparably  connected 
with  assemblies. 

*  Va,  Hist,  CoL,  vii,  105, 

•  Similar  provisions  of  government  were  made  Nov.  28,  1618  and  pos- 
sibly earlier ;  Brown,  First  Republic,  292,  309,  329,  455;  see  also  Chal- 
mer's  History  of  Revolt,  i,  16. 

'Hening,  op,  cit,,  i,  111-112. 
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of  the  cx>mpany.  After  the  government  should  be  thor- 
oughly settled  it  was  the  intention  of  the  company  to  make 
no  act  of  the  company's  court  binding  on  the  colony  until 
ratified  by  the  general  assembly.^  This  right  of  double  rati- 
fication had  been  promised  in  1618,  and  in  August,  1619, 
the  assembly  had  asked  that  it  be  given  as  soon  as  possible.^ 

From  the  commission  ^  issued  to  Wyatt  at  the  time  when 
the  ordinance  was  passed,  we  find  that  a  majority  vote  of 
the  assembly  was  required  to  pass  any  measure.  The  gov- 
ernor had  a  negative  voice  or  veto.*  By  instructions " 
bearing  the  same  date  the  governor  was  ordered  to  sup- 
press drunkenness,  gaming,  and  excess  in  dress.  Laws  for 
this  purpose  had  been  enacted  by  the  first  assembly,  but  as 
the  acts  of  the  session  were  probably  never  ratified  by  the 
company  in  England,  the  governor  was  to  enforce  the  in- 
structions instead  of  the  law. 

Under  these  instructions  Governor  Wyatt  called  an  as- 
sembly in  November  or  December,  162I.®  The  records  of 
the  session  are  not  preserved,  but  the  records  of  the 
company  show  an  assembly  to  have  been  held  at  that  time. 
The  session  seems  to  have  been  devoted  to  carrying  out 
the  instructions  of  the  company  for  the  encouragement  of 
the  production  of  staple  articles  other  than  tobacco.  The 
adoption  of  means  to  encourage  the  culture  of  the  mulberry 
tree  and  the  grape  vine,  and  the  production  of  silk  and  wine 
took  most  of  their  attention.     Also  some  of  the  wants  of  the 

*  Holmes,  Annals  of  America  ^  i,  214-5;  Hening,  i,  112-3. 

*  Brown,  First  Republic,  321,  456.  'Hening,  i,  113-4. 

*  In  the  council  as  an  executive  body  the  governor  had  a  casting  vote, 
but  not  a  veto.  This  may  have  applied  at  a  later  time  in  legislation. 
See  instructions  referred  to  in  next  note. 

*  Hening,  i,  1 14-18. 

*Stith,  and  other  earlier  historians  make  no  mention  of  this  session. 
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colony  were  enumerated.  The  session  was  not  of  any  great 
political  importance/ 

In  March,  1623-4  another  session  of  the  assembly  was 
held,  probably  at  the  same  place  as  before,  James  City.* 
The  first  seven  articles  of  their  acts  are  largely  concerned 
with  the  establishment  of  churches  and  the  enforcement  of 
religious  observances.  They  show  the  close  connection  be- 
tween civil  and  religious  affairs  which  then  existed  and 
which  continued  to  survive  until  the  revolution  of  1776. 

One  of  the  most  important  acts  was  the  eighth,  which 
forbade  the  governor  to  "  lay  any  taxes  or  ympositions 
upon  the  colony  their  lands  or  commodities  other  way  than 
by  the  authority  of  the  General  Assembly,  to  be  leveyed  and 
ymployed  as  the  said  Assembly  shall  appoint.''  Thus  early, 
do  we  find  the  people's  representatives  demanding  control 
of  taxes  and  appropriations. 

In  addition  to  taxation,  another  form  of  service  to  the 
government,  that  of  personal  service,  was  legislated  upon. 
The  governor  was  forbidden  to  draw  off  men  from  their 
private  occupations  to  his  own  service,  and  in  case  the  pub- 
lic service  demanded  the  help  of  the  inhabitants  before  the 
general  assembly  met,  the  levy  could  be  made  only  by  the 
governor  and  the  whole  body  of  the  council.  Even  then 
there  were  limitations,  for  all  planters  in  Virginia  at  the 
t'me  of  the  last  coming  of  Sir  Thomas  Gates  (1611),  and 
their  posterity,  were  to  be  exempt  from  personal  service  in 
the  wars,  and  such  planters,  (but  not  their  families)  were  to 
be  exempt  from  all  personal  dues  to  the  government  except 
those  for  the  church.  This  seems  to  have  been  an  attempt 
at  legislative  control  of  the  militia,  and  to  some  extent  of 
taxes. 

Provision  was  made  that  no  burgess  could  "  be  arrested 

'  Hening,  i,  119;  Brown,  First  Republic,  458,  462. 
•Hening,  121-9;  Chalmers,  op,  cii,y  i,  20-21. 
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during  the  time  of  the  assembly,  a  week  before  and  a  week 
after/'  on  penalty  of  forfeiture  of  the  debt  by  the  creditor 
and  such  other  penalty  as  the  court  might  decide.  This 
seems  to  have  been  a  protection  from  individuals  rather 
than  from  the  government,  the  danger  against  which  such  a 
provision  is  most  frequently  aimed. 

Other  acts  of  this  assembly  provided  for  inferior  courts 
at  Charles  City  and  Elizabeth  City,  for  settlement  of  boun- 
dary disputes,  for  levying  taxes,  for  regulating  the  plant- 
ing, keeping  and  sale  of  corn,  for  preventing  trade  with  the 
Indians  and  for  arranging  an  attack  on  them  in  July.  It 
was  further  declared  that  persons  of  quality  when  delin- 
quent in  their  duties,  "  being  not  fitt  to  undergoe  corporal 
punishment "  should  be  imprisoned  and  fined  instead. 
Whatever  rumors  of  changes  in  the  government  there 
might  be,  obedience  to  the  then  existing  government  was 
commanded.  Mr.  John  Pountis  was  sent  as  a  commissioner 
to  the  king  and  his  council,  thus  beginning  that  system  of 
colonial  commissioners  and  agents  which  was  to  become  so 
important  in  the  iSth  century.  These  acts  are  signed  by 
the  governor,  seven  councilors  and  twenty-four  burgesses. 
The  laws  did  not  reach  England  in  time  to  be  ratified  by 
the  company,  but  most  of  them  were  re-enacted  by  later 
assemblies.^ 

In  the  meantime  persons  in  England  had  made  attacks  on 
the  company  and  on  the  Virginia  colony.  Two  such  attacks 
were  published  in  pamphlet  form,  and  were  the  "  Petition  " 
by  Alderman  Robert  Johnson,  former  deputy  treasurer,  and 
the  "  Unmasking  of  Virginia  ''  by  Nathaniel  Butler.^  This 
hostility  had  caused  the  company  and  colonial  officials  to 
be  very  angry  and  the  matter  was  referred  to  the  assembly 
of  1623-4.     The  assembly  made  separate  replies  to  the  two 

*  Brown,  Firsi  Republic,  577  et  seq.  ^Ibid,,  577  ei  seq. 
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writings  and  sent  them  to  the  king/  In  these  replies  the 
administration  of  Sir  Thomas  Smith  was  severely  criti- 
cised and  the  existing  administration  praised. 

A  few  days  after  these  replies  were  completed  the  privy 
council's  commission  was  issued  to  Captain  John  Harvey, 
John  Pory,  Abraham  Peirsey,  and  Samuel  Matthews  to 
inquire  into  the  conditions  in  Virginia,  especially  as  to  the 
desirability  of  the  surrender  of  the  charter  and  the  substi- 
tution of  direct  government  by  the  crown.*  This  act  of  the 
privy  council  was  duly  laid  before  the  assembly  for  its  con- 
sideration. The  surrender  of  the  charter  was  demanded. 
There  was  no  provision  in  the  proposal  for  any  elective 
legislative  body  to  take  the  place  of  the  one  established 
under  the  charter.  This  was  a  direct  blow  at  the  existence 
of  a  general  assembly.  It  is  quite  probable  that  the  English 
king,  James  I,  would  not  have  seen  any  need  for  an  as- 
sembly. 

The  assembly  saw  the  necessity  of  defending  itself,  but 
instead  of  giving  a  reply  to  the  commissioners,  the  bur- 
gesses decided  to  deal  directly  with  the  king  and  privy 
council.  They  asked  that  the  governors  sent  over  be  given 
no  absolute  authority,  but  be  restrained  by  the  council. 
"  But  above  all  we  humbly  intreat  your  Lordships  that  we 
may  retain  the  Libertie  of  our  General  Assemblie,  than 
which  nothing  can  more  conduce  to  our  satisfaction  or  the 
publique  utilitie.'' '  Although  the  letter  to  the  privy  council 
ignored  the  commissioners,  Samuel  Matthews,  one  of  the 
commissioners,  and  a  burgess,  signed  it. 

After  waiting  a  week  for  a  reply  from  the  assembly,  the 
commissioners  addressed  a  note  to  the  governor,  and  to 
the  general  assembly  reminding  it  of  the  delay,  and  sub- 
mitting a  form  of  acquiescence  to  the  king's  will,  to  be 
signed  by  the  members.     The  general  assembly  (including 

*  Brown,  First  Republic,  570.        ^Ibid,,  571-584.        ^Ibid.,  573. 
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the  governor  and  council),  immediately  replied  that  it  had 
thanked  the  king  for  his  care  over  the  colony  and  had  re- 
turned an  answer  to  the  privy  council.  It  added  that  when 
consent  to  the  surrender  of  the  charter  was  required,  it  would 
be  time  to  answer  further.^  It  expressed  the  belief  that 
the  king's  acts  were  influenced  by  "  much  m'sinformation." 
It  then  asked  to  know  what  further  authority  the  com- 
missioners had.  The  commissioners  explained  to  some  ex- 
tent, but  declined  to  state  their  full  powers,  only  saying  they 
would  not  attempt  to  wrong  any  man.  That  no  ill  feeling 
yet  existed  is  seen  by  the  fact  that  the  assembly  provided 
that  the  several  plantations  should  transport  the  commis- 
sioners from  place  to  place  so  that  they  might  see  the  real 
conditions  of  the  colony.  Although  the  assembly  sent  its 
letters  direct  to  the  king  and  privy  council,  Pory,  one  of  the 
commissioners,  secured  copies  from  the  acting  secretary, 
Edward  Sharpless.  For  the  offense  of  giving  the  copies, 
Sharpless  was  pilloried  and  lost  a  piece  of  one  ear,  though 
his  sentence  had  been  to  have  his  ears  nailed  to  the  pillory 
and  then  to  have  them  cut  off.^  Thus  closed  the  work  of 
the  last  Virginia  assembly  under  the  authority  of  the  com- 
pany. 

From  the  time  Smith  was  superseded  by  Sandys,  and  a 
colonial  legislature  freely  elected  by  the  inhabitants  was 
called,  Virginia  began  to  be  a  free  community  in  a  real 
sense  of  the  word.  True,  the  acts  of  the  legislature  to  be 
valid  must  be  ratified  by  the  company;  but  the  company 
was  in  sympathy  with  liberal  government.  It  desired  that 
the  Virginians  have  a  chance  to  govern  themselves.  If 
there  could  have  been  any  certainty  that  the  company  would 
continue  in  the  hands  of  such  liberal  men  as  Sandys  and 
Southampton  it  would  have  been  a  misfortune  for  the  colony 
to  come  under  direct  control  of  the  crown.  But  such  con- 
'  Brown,  Firsl  Republic,  573-4-  ^Ihid.,  583-4;  Cooke,  153. 
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tinuance  being  very  uncertain,  it  seems  probable  that  in 
the  end  it  was  better  the  change  should  come  and  come 
early.     Doyle ^   says: 

The  ambitious,  enterprising,  domineering  temper  of  the  Eng- 
lishman would  not  suffer  him  to  remain  the  mere  servant  of 

a  trading  company As  it  was,  the  colony,  happily 

for  its  future,  passed  under  the  control  of  the  crown  while  it 
was  yet  plastic,  undeveloped  and  insignificant.  Neither  its 
immediate  resources  nor  any  promise  of  political  greatness  in- 
vited attack  till  the  day  had  passed  when  such  an  attack  could 
be  dangerous.  During  the  interval  the  neglected  community 
was  silently  maturing  its  resources,  till  the  Virginia  planter, 
with  all  his  pride  of  birth  and  oligarchical  temper,  was  fitted 
to  play  his  appointed  part  in  the  great  struggle  for  national 
freedom. 

In  the  fall  of  the  company  the  assembly  had  no  part, 
hence  it  is  unnecessary  to  say  more  than  that  by  the  an- 
nulling of  the  charter,  July  24,  1624,  the  hopes  for  the 
continuance  of  the  legislature  were  turned  from  the  acts 
and  promises  of  the  company  to  the  uncertain  and  appar- 
ently unfavorable  desires  of  the  king.  That  there  was 
ground  for  anxiety  will  be  seen  in  the  later  events.  The 
king's  frequent  interference  with  the  legislature  to  a  con- 
siderable extent  nullified  its  powers  for  the  time  being. 
But  wre  shall  see  that  the  good  seed  of  self-government  sown 
by  the  company  in  the  grant  of  a  legislature  was  not  de- 
stroyed by  such  interferences  from  the  king,  and  after  each 
effort  of  his  to  limit  its  power  the  assembly  soon  regained 
its  old  position  and  continued  to  initiate  laws  for  the  free- 
dom of  the  colony.  The  place  of  the  assembly,  the  gradual 
development  of  the  organ  of  legislation,  and  the  expansion 
of  the  power  and  influence  of  the  legislature  under  the  royal 
government  from  1624  to  1776  will  be  the  main  themes  of 
the  succeeding  chapters. 

*  Doyle,  English  Colonies  in  America,  i,  183. 


CHAPTER  II 

The  House  of  Burgesses — Apportionment,  Length 
OF  Term,  and  Qualifications  of  Members 

In  any  discussion  of  the  Virginia  legislature  the  house 
of  burgesses  must  have  a  leading  place.  It  was  the  elective 
branch,  the  branch  closest  to  the  people  and  most  intimately 
in  touch  with  their  interests.  It  was  through  their  repre- 
sentatives in  this  house  that  the  people  took  part  in  the  gov- 
ernment. It  was  to  this  house  that  they  sent  their  com- 
plaints and  their  demands  for  redress  of  grievances.  Because 
it  was  so  important,  the  organization  and  development  of  the 
house  of  burgesses  must  be  a  part  of  any  study  of  the  legisla- 
ture of  colonial  Virginia.  To  give  an  account  of  the  manner 
of  choosing  members  and  of  the  organization  and  procedure 
is  the  chief  purpose  of  the  next  four  chapters.  However, 
after  the  fall  of  the  company  (1624)  it  seems  that  there  were 
no  sessions  of  the  legislature  for  a  few  years.  The  govern- 
ment was  conducted  by  the  governor  and  council  under  in- 
structions from  England.  Therefore  before  going  to  the 
main  discussion  it  is  desirable  that  the  attitude  of  the  Eng- 
lish government  toward  a  house  of  burgesses  during  this 
period  be  briefly  stated,  for  it  will  help  to  explain  the  re- 
lations of  crown  and  burgesses  in  the  years  following. 

When  James  had  disposed  of  the  company  he  appointed 
a  special  commission  to  plan  a  new  form  of  government 
for  Virginia,  and  in  the  meantime  to  govern  and  otherwise 
have  complete  control  over  the  colony.^     No  mention  of  a 

'Story,  Commentary  on  the  Constitution  of  the  U.  S.,  i,  24. 
34  [196 
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legislature  is  made  in  connection  with  this  commission. 
What  would  have  been  the  real  government  of  Virginia  we 
cannot  know,  for  James  did  not  live  long  enough  to  work 
out  his  plans.  However,  we  can  draw  the  inference  that, 
since  James'  ideas  were  not  very  liberal,  it  would  not  have 
given  the  legislature  an  important  place.  He  might,  as 
at  the  beginning  in  1606,  have  kept  all  power  in  his  own 
hands.  According  to  Chalmers  ^  two  views  were  then  held 
concerning  the  status  of  Virginia ;  one  that  it  was  conquered 
territory  which  the  king  might  govern  by  prerogative  alone; 
the  other  that  it  was  a  dominion  of  the  crown  and  as  such 
the  parliament  justly  could  claim  supervision  and  power 
of  legislation.  James  held  the  first  of  these  views  and 
thought  the  territory  should  descend  to  his  heirs  as  a  pri- 
vate estate.^  Of  course  a  legislature  was  not  consistent 
with  this  view.  Another  reason  for  believing  the  place 
of  the  assembly  would  have  been  unimportant  is  that  Sir 
Thomas  Smith,  who  had  allied  himself  with  the  interests 
of  the  king,  was  made  one  of  the  commissioners.  It  is  not 
at  all  probable  that  he  would  have  favored  the  continuance  of 
an  institution  which  had  criticised  his  government  as  severely 
as  had  the  last  assembly  under  the  company.*  That  the  as- 
sembly feared  Smith's  influence,  is  shown  by  their  petition 
to  the  king  to  continue  the  government  as  it  had  been  and 
to  keep  them  out  of  the  hands  of  Sir  Thomas  Smith.* 
James'  commissioners  '^  were  to  govern  the  colony  until  the 

*  Chalmers,  Geo.,  Hist,  of  Revolt  of  Am,  Colonies^  i,  29. 

•  Chalmers,  Political  Annals^  68. 

'  Va.  Mag.  of  Hist,  and  Biog.,  vii,  38-9.  ^Itnd.,  45-6,  129. 

*The  command  or  commission  of  these  men  to  plan  a  new  govern- 
ment is  given  in  Rymer's  Foedera,  xvii,  609-13.  Extracts  from  it  are 
found  in  the  Va.Mag.  of  Hist.,  vii,  39-43,  and  in  Sainsbury,  Eng.  Cal. 
of  St.  Pap.  The  commission  to  Yeardley,  dated  March  4,  1625,  a  few 
weeks  before  the  death  of  James,  said  nothing  of  an  assembly.  See 
Rymer's  y^£7^^ifra,  xviii,  311. 
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new  plan  was  formulated  and  put  into  operation.  The 
commission  declared  that  the  results  in  Virginia  under  the 
company  would  have  been  better  if  a  less  popular  govern- 
ment had  been  adopted,  and  if  the  control  had  been  in  fewer 
hands.  In  1625,  shortly  after  the  appointment  of  the  com- 
mission, both  the  king  and  Sir  Thomas  Smith  died,  and 
whatever  plans  had  been  in  contemplation  came  to  naught. 

Though  Charles  I  was  said  to  hold  the  same  ideas  of 
government  as  his  father,  James  I,  and  though  he  was 
autocratic  in  temper,  the  sequel  shows  that  he  was  more 
inclined  to  give  the  colony  fair  treatment  than  was  James. 
Nevertheless  he  declared  his  intention  to  bring  the  govern- 
ment of  the  colony  into  harmony  with  that  elsewhere  in  the 
monarchy,  and  in  May,  1625,  he  issued  a  new  constitution.^ 
By  this  constitution  two  councils  were  to  be  appointed,  one 
resident  in  England,  the  other  in  Virginia.  All  colonial 
officers  were  directly  dependent  on  the  crown.  Even  with 
a  legislature  this  dependence  of  the  officers  would  have  pre- 
vented that  legislative  control  over  them  which  the  assembly 
later  exercised  and  finally  fought  to  maintain.  And,  in- 
deed, there  is  no  evidence  to  show  that  Charles  at  first  meant 
to  revive  the  assembly.^  There  is  some  reason  to  believe 
that  he  was  prejudiced  against  it.  An  instance  to  show 
this  is  his  attitude  in  the  case  of  Sharpless,''  the  clerk  of  the 
assembly,  who  had  been  punished  for  giving  out  to  the  privy 
council's  commissioners  copies  of  the  assembly's  address 
to  the  king.  This  event  had  occurred  before  the  accession 
of  Charles,  but  he  took  this  action  of  the  assembly  as  an 
offense  to  himself  as  well  as  to  his  father.  Although 
Charles  manifested  no  particular  friendliness  toward  an  as- 
sembly, he  was  not  unfriendly  to  the  colony,  for  Sir  Francis 
Wyatt,  a  friend  of  liberal  government,  was  continued  as 

*  Doyle,  i,  189.       '  Chalmers,  PoL  Annals,  112-13.        '  See  page  32. 
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governor  under  the  new  concessions  until  1626,  and  was 
then  succeeded  by  George  Yeardley,  a  man  of  like  views. 
That  fact  must  have  gone  far  to  reconcile  the  colonists  to 
the  royal  control. 

It  was  probably  in  1629  that  Captain  Harvey  in  "  Pro- 
positions Touching  Virginia  "  asked  the  king  to  grant  a 
new  charter  under  the  great  seal  "  and  therein  to  authorize 
ye  Lords  to  consider  what  is  fitt  to  be  done  for  ye  ratefy- 
ing  of  ye  privileges  formerly  granted,  and  holding  of  a  gen- 
eral assembly,  to  be  called  by  ye  Governor  upon  necessary 
occasions,  therein  to  propound  laws  and  orders  for  the 
good  government  of  ye  people;"  and  because  it  is  reason- 
able that  the  king's  subjects  should  be  governed  only  by 
laws  approved  by  the  king,  the  acts  should  be  "  propositions 
only,"  until  ratified  by  the  king  under  the  great  seal  or  by 
the  privy  council.^  The  answer  to  this  request  was 
favorable.^ 

The  wording  of  Harvey's  petition  would  suggest  the  in- 
ference that  up  to  1629  Charles  had  made  no  provision  for 
an  assembly  in  Virginia.  If  this  is  a  correct  inference,  and 
if  Harvey's  suggestions  to  the  king  were  made  in  1629,  one 
session  of  the  assembly  would  seem  to  have  been  held  with- 
out the  king's  sanction,  for  a  proclamation  of  the  governor 
and  council  of  April  30,  1628,  concerning  the  planting  of 
tobacco  and  corn,  speaks  of  the  "  general  assembly  "  as  as- 
senting "  upon  full  debate."  *     At  that  time  the  "  old  style  " 

"Printed  in  Va.  Mag,  of  Hist,  and  Biog,^  vii,  369-71. 

•  * ' .  .  .  but  the  governor  may  be  authorized  shortly  after  his  first  coming 
into  Virginia  to  call  a  grant  assembly,  and  there  to  set  down  an  estab- 
lishment of  the  Government,  and  ordaine  lawes  and  order  for  the  good 
thereof,  and  those  to  send  hither  to  receive  allowance,  and  such  as  shall 
be  soc  allowed  to  be  returned  thither  under  the  greate  seale  and  put  in 
execucon,  the  same  to  be  temporary  &  changeable  at  his  mat'es 
pleasure  signified  under  the  like  greate  seale."  Printed  in  Va,  Maga- 
zine of  Hist,  and  Biog,y  vii,  371. 
'Hening,  op,  cit.y  i,  130. 
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date  was  in  use  and  the  year  began  with  March  25,  instead 
of  January  i,  which  makes  some  confusion  when  dates  in 
January,  February  and  March,  old  style,  are  in  discussion, 
for  unless  we  know  Whether  old  or  new  style  date  is  used 
we  may  mistake  the  year.  But  April  was  not  one  of  the 
months  the  dates  of  which  are  doubtful,  so  April  30,  1628 
must  have  meant  1628. 

Again,  a  reply  of  the  assembly  to  a  letter  from  the  king 
is  dated  March  26,  1628.^  It  was  signed  by  Francis 
West  as  governor,  five  councilors,  and  thirty-one  burgesses. 
West  was  succeeded  by  Dr.  John  Pott,  March  15,  1628.* 
Although  the  reply  signed  by  West  is  dated  after  his  term 
had  expired,  it  is  evident  that  the  letter  was  prepared  by  an 
assembly  held  during  his  term  as  governor,  and  therefore 
that  it  must  have  been  in  1627-8.  From  this  it  seems  quite 
clear  that  a  session  was  held  in  1628  before  the  answer  to 
Harvey's  suggestion  was  given,  and  probably  without 
authority  from  the  king.** 

There  are  no  records  of  acts  of  the  assembly  of  1628 
other  than  those  given  above.  Since  they  are  so  very  few 
and  yet  there  is  evidence  that  an  assembly  was  held,  it  fol- 
lows that  the  absence  of  records  or  of  authority  for  calling 
an  assembly  fails  to  prove  that  none  existed.  Other  un- 
recorded assemblies  may  have  been  held  even  before  1628.'* 

'Henning,  op.  ciL,  i,  134. 

'Stanard,  Colonial  Register;  Hening,  op.  cit.,  i,  4,  says  March  5th. 

'Tyler,  England  in  America,  says  it. was  called  by  direction  of  the 
king. 

*  Story,  op,  cit.,  i,  24,  says:  **  During  the  greater  part  of  his  (Charles 
I's)  reign  Virginia  knew  no  other  law  than  the  will  of  the  sovereign,  or 
his  delegated  agent;  and  statutes  were  passed  and  taxes  imposed  without 
the  slightest  effort  to  convene  a  colonial  assembly."  He  goes  on  to 
say  that  it  was  not  until  open  resistance  and  demands  for  redress  of 
grievances  were  made  by  the  colonists  that  the  king  yielded.  Then  he 
sent  out  Sir  William  Berkeley  as  governor  with  authority  to  issue  writs 
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Howison  says  that  such  sessions  were  regularly  held/  The 
king's  commissioners,  probably  in  1631,  recommended  that 
the  planters  in  general  assembly  have  a  part  in  making 
laws.'^  The  legislature  of  1642  gave  the  prevalence  of 
assemblies  under  the  government  of  Charles  as  a  reason  for 
opposing  the  revival  of  the  company.'  It  seems  fair  to  con- 
clude, then,  that  there  could  have  been  no  very  long  period 
in  Charles'  reig^  without  an  assembly.  The  assemblies 
gradually  began  to  meet  regularly,  and  naturally  came  to 
exercise  a  larger  and  larger  part  in  the  government  of  Vir- 
ginia. 

Thus  far,  as  was  indicated  earlier,  an  attempt  has  been 
made  to  show  the  place  which  the  legislature  had  as  a  whole 
in  the  government  of  Virginia  during  the  last  months  of 
James'  and  the  early  years  of  Charles'  reign.  Let  us  now 
proceed  to  a  study  of  the  main  topic  of  the  chapter,  the 
house  of  burgesses  as  a  part  of  the  legislature. 

As  was  the  case  in  the  assemblies  under  the  company,  the 
membership  of  the  legislature,  under  royal  control,  included 
the  governor,  councilors,  and  burgesses,  and   for  a  long 

for  the  election  of  delegates  to  the  assembly.  This  is  certainly  wrong, 
for  Berkeley  was  not  sent  out  till  1642,  and  Hening,  Statutes  at  Large, 
i,  gives  the  proceedings  of  the  general  assembly  for  the  years  1629,  1630, 
1632  (two  sessions),  1633,  1640  and  1642.  This  certainly  disproves 
Story's  statement,  as  no  one  would  care  to  perpetrate  a  fraud  of  such 
character  as  to  create  these  records.  Mr.  Stanard  in  Va.  Mag.  of 
Hist,,  X,  263,  shows  by  Governor  Harvey's  letters  and  other  sources 
that  the  evidence  of  annual  assemblies  from  1629  to  1640  is  tolerably 
conclusive. 

'  It  is  true  we  have  no  record  of  general  assembly  proceedings  from 
1624  to  1629;  **but  we  have  reason  to  believe  that  during  that  time  it 
had  regular  sessions,  and  we  find  the  provincial  council  often  relying 
upon  and  enforcing  its  enactments  by  their  own  executive  power." 
Howison,  259.  Howison  does  not  say  upon  what  authority  he  bases 
his  statement. 

*  Va,  Mag.  of  Hist.,  vii,  38.  '  Hening,  op.  cit.,  i,  231. 
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time  they  all  sat  and  voted  together  as  one  house.  In  fact 
it  was  not  until  about  1680  that  the  assembly  permanently 
separated  into  two  houses,  the  burgesses  forming  the 
lower,  and  the  governor  and  council  composing  the  upper 
house.  It  follows,  therefore,  that  in  some  instances  what 
is  said  in  this  chapter  concerning  the  burgesses  might  be 
said  as  well  of  the  early  colonial  assembly  as  a  whole.  But 
while  this  is  true,  this  chapter  refers  to  the  burgesses  only. 
The  governor  and  the  councilors  as  members  of  the  as- 
sembly will  be  discussed  in  separate  chapters. 

Since  even  from  the  first  the  body  of  burgesses  was  spoken 
of  as  "the  House  of  Burgesses,"  as  though  it  was  an  organ- 
ization separate  from  the  rest  of  the  assembly,  and  because  at 
a  later  time  there  were  two  distinct  houses,  some  method  of 
designation  is  necessary.  Usually  they  will  be  referred  to 
as  burgesses  and  council,  or  lower  and  upper  houses;  but 
it  is  sometimes  desirable  to  refer  to  the  burgesses  as  the 
house.  The  council  will  never  be  spoken  of  as  the  house, 
though  in  its  own  records  of  the  session  of  May,  1742,  it 
referred  to  itself  as  "  the  house."  This  use  was  excep- 
tional, however,  and  common  usage  of  the  present  as  well 
as  of  that  time,  will  be  followed  by  applying  the  term 
**  house  "  to  the  house  of  burgesses  only. 

It  has  already  been  stated  that  the  number  of  burgesses 
elected  to  the  assembly  of  16 19  was  twenty-two,  but  that  only 
twenty  were  allowed  to  retain  their  seats.  In  the  assembly 
of  1623-4  there  were  twenty- four  burgesses.  From  this  time 
on  the  number  varies  with  the  changes  made  in  the  appor- 
tionment to  each  plantation  and  with  the  number  of  planta- 
tions or  districts.  For  example,  in  1629,  twenty-three 
localities  elected  forty-six  burgesses,  and  no  burgesses  ap- 
peared for  the  East  Shore;  in  March,  1630,  forty-five  mem- 
bers representing  twenty-three  towns  and  plantations  ap- 
peared, and  no  burgesses  for  Westover  came.     Before  the 
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following  year  these  twenty-three  plantations  were  con- 
solidated, so  that  only  thirteen  districts  were  represented  by 
twenty  burgesses/  Again,  in  1632,  twenty-five  districts 
were  represented  by  forty  burgesses.* 

As  early  as  16 18  the  governor  and  council  had  received 
instructions  from  the  company  to  divide  the  colony  into 
counties,'  but  it  is  not  probable  that  they  did  so,  for  the 
records  show  no  acts  on  the  subject  before  1634.  In  that 
year  was  passed  an  act  dividing  the  country  into  eight 
shires,  each  to  have  a  sheriff  and  lieutenant  and  to  be  gov- 
erned like  the  shires  in  England.*  This  act  seems  to  have 
been  the  first  real  attempt  in  the  colony  itself  to  establish 
counties.  "^  By  1642-3  ten  counties  had  been  organized,  the 
names  of  which  were  in  several  instances  different  from 
those  given  above.®  Some  of  the  names  were  changed  at 
this  same  session.''  In  this  year  an  act  was  passed  calling 
the  monthly  courts  "  county  courts."  ®  County  representa- 
tion seems  to  have  been  adopted  for  the  first  time  in  1642. 
But  instead  of  there  being  two  burgesses  from  each  terri- 
torial area  as  before,  a  different  plan  seems  now  to  have 
been  used ;  but  whether  the  new  basis  was  one  of  wealth,  of 
population,  or  of  size  of  territory  is  not  known.  The  bur- 
gesses were  apportioned  as  follows :  James  City  county  had 
six;  Henrico,  Charles  City,  and  York  counties  had  three 

"Hening,  op.  cii.y  i,  147,  154,  178;  Channing,  J,  H,  U.  S.,  ii,  475; 
G)oke»  202. 

^Ibid,,  i,  178.  'Channing,  475. 

*Hening,  i,  224;  Channing,  476.  These  shires  were  *' James  City, 
Henrico,  Charles  City,  Elizabeth  Citty,  Warwick  River,  Warrosquy- 
oake,  Charles  River  and  Accawmack." 

*  It  is  true  that  several  provisions  for  monthly  courts  had  been  made 
before  this  time,  but  in  some  cases  at  least  it  was  provided  that  they 
should  be  held  in  certain  corporations  named,  but  not  in  counties. 
Hen.,  i,  125,  133,  163.  168. 

•Hening,  op,  cit,,  i,  239.  "^Ibid.^  238,  249.  '/Wtf.,  273. 
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each ;  the  remaining  six  counties,  two  each.  We  know  the 
most  populous  counties  had  the  larger  representations  and 
so,  as  Ingle  thinks,  the  apportionment  may  have  been  on  a 
basis  of  population.^  However,  this  supposition  is  made 
doubtful  by  the  words  of  the  assembly  of  November,  1645, 
which  declare  that  before  that  session  the  number  of  bur- 
gesses had  been  increased  or  decreased  "  without  any  cer- 
tain rule  for  the  same."  This  was  stated  in  the  first  act, 
which  then  provided  that  in  all  ensuing  assemblies  no 
county,  save  James  City,  was  to  have  in  excess  of  four 
representatives.  James  City  county  was  to  elect  five  for 
the  county  and  one  for  the  city.  This  rule  continued  in 
force  during  several  assemblies,  though  few  of  the  counties 
elected  four  members.^  At  the  session  of  1645,  there  was 
a  member  present  for  the  county  of  Northumberland,  though 
that  county  does  not  appear  to  have  been  organized  and  au- 
thorized to  select  burgesses  until  three  years  later.  ^  A  pro- 
position to  reduce  the  number  of  burgesses  to  two  for 
each  county  failed  of  passage  in  1658,  but  with  certain 
modifications  it  was  carried  in  1661.*  These  modifications 
were  first,  that  James  City,  being  the  metropolis,  should  have 
the  privilege  of  electing  one  burgess  for  itself ;  and  second, 
that  every  county  which  should  lay  out  one  hundred  acres 

*  Ingle,  y./^.  U,  5.,  iii,  181. 

•Hening,  i,  298-299,  322-3,  339-40,  etc.     Hildreth,  i,  339;  Foote,  12. 

'  Hening,  op,  cit.,  i,  352.  This  county  was  first  mentioned  in  Act  IX, 
1644-5,  but  not  definitely.  It  was  represented  in  the  next  assembly, 
and  hence  Hening,  i,  299,  note,  thinks  it  was  formed  by  the  governor 
and  the  council  in  the  interim.  Act  I,  1648  (Hen.,  i,  352-3)  does  not 
give  that  impression,  for  after  speaking  of  the  tract  of  land  it  says, 
*  *  that  the  said  tract  of  land  be  hereafter  called  and  knowne  by  the  name 
of  the  County  of  Northumberland y  and  from  henceforth  they  have 
power  of  electing  Burgesses  for  the  said  county  ....  which  they  are 
authorized  to  do  by  virtue  of  this  act  to  the  next  sessions  of  this  as- 
sembly." 

^Ibid,,  i,  498;  ii,  20. 
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of  land  and  people  it  with  one  hundred  tithable  persons 
should  have  the  same  privilege.^  For  the  session  of  Sep- 
tember, 1663,  the  list  of  members  shows  that  three  counties, 
James  City,  Charles  City,  and  Isle  of  Wight,  had  three 
members  each.  James  City  county  was  entitled  to  three  by 
the  act  of  1661,  but  whether  in  the  cases  of  the  last  two 
mentioned  the  three  representatives  were  a  violation  of  the 
act  of  March,  1661-2,  or  were  due  to  these  counties  having 
planted  one  hundred  tithables  on  one  hundred  acres  of  land, 
is  not  known.  ^  The  session  of  June,  1666,  shows  but  one 
member  for  several  of  the  counties ;  only  Isle  of  Wight  has 
three;  the  others  have  two.  During  the  session  of  Octo- 
ber, 1666,  Isle  of  Wight  county  proposed  to  dismiss  its 
extra  member,  but  the  assembly  refused  to  permit  the  dis- 
missal, because  no  burgess  was  admitted  "without  legal  and 
deliberate  examination  of  his  return,''  and  the  house,  hav- 
ing so  examined  and  passed  upon  his  returns,  was  in  honor 
bound  to  allow  him  to  hold  his  seat  during  that  assembly.* 
The  presence  of  but  one  member  from  several  of  the  counties 
seems  to  have  had  legislative  sanction,  for  by  Act  VII,  of  the 
October  session,  1669,  it  was  provided  that,  because  several 
inconveniences  had  arisen  from  the  act  giving  liberty  to  the 
counties  to  choose  one  or  two  burgesses  at  discretion,  there- 
fore it  was  ordered  that  each  county  should  thereafter  send 
two  burgesses.*  The  inconveniences  were  that  the  require- 
ments of  committee  service,  absence  from  sickness  and  other 
causes,  frequently  deprived  counties  having  only  one  mem- 
ber of  any  representation  in  the  house  when  important  mat- 
ters were  before  it.  Hening  gives  no  act  permitting  one 
member,  unless  the  law  of  1661,  reducing  representatives 
to  two  for  each  county,  be  taken  to  mean  not  more  than  tvvo, 

*  Hening,  op,  cii.y  ii,  20;  Statutes  of  1661,  50.      *Ibid,,  ii,  196,  note. 
^Ibid.,  ii,  253.  *Ibid,,  ii,  272-3. 
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with  only  one  if  desired  by  the  county;  yet,  evidently  the 
assembly  of  1669  thought  that  there  was  such  authority  and 
repealed  the  act  providing  for  it.  In  the  year  1670  it  was 
enacted  that  any  county  which  failed  to  send  two  burgesses 
should  be  fined  10,000  pounds  of  tobacco/  A  year  later  it 
was  again  declared  that  each  county  should  have  two  bur- 
gesses, and  according  to  the  letter  of  Governor  Berkeley  to 
the  home  government,  each  county  had  the  required  num- 
ber.^ Throughout  the  rest  of  the  colonial  period  the  law 
provided  for  two  burgesses  from  each  county,  and  one  from 
each  of  such  corporations  as  had  secured  charters  granting 
that  privilege.  At  various  times  Willamsburg,  William 
and  Mary  College,  and  Norfolk  were  given  such  charters.* 
Jamestown  had  the  privilege  as  early  as  1661,  but  after  the 
removal  of  the  capital  Jamestown  became  a  "  rotten 
borough  "  in  that  it  came  entirely  into  the  control  of  two 
families  who  owned  most  of  the  island.*  In  the  conven- 
tion of  1775  the  College  was  not  allowed  a  representative. 
By  May,  1776,  the  delegates  had  reached  the  number  of 
one  hundred  and  thirty.  From  this  it  is  evident  that  the 
number  of  counties  had  greatly  increased. 

Some  writers  have  thought  that  in  addition  to  county  and 
corporation  representation  that  there  was  a  limited  parish 
representation.  Ingle  says  that  for  some  years  parishes 
as  parishes,  were  allowed  to  elect  burgesses,  but  later,  be- 
cause of  the  expense,  they  could  send  members  only  when 
they  had  measures  to  advance.     The  evidence  to  support 

*Hening,  op.  cii.,  ii,  282;  Hildreth,  op,  cii.y  i,  525. 

*Hening,  ii,  512.    The  letter  was  written  1671. 

'Jamestown  was  given  the  right  to  elect  a  burgess  in  1661,  Williams- 
burg in  1742,  Norfolk  in  1736,  and  the  College  in  1705.  Beverley,  book 
iv,  6r-jf  printed  in  1705,  says  the  college  was  then  entitled  to  represen- 
tation. With  the  exception  of  1762  and  1769,  all  four  boroughs  are  not 
mentioned  in  the  list  of  burgesses  at  any  one  time. 

*Stanard,  Va.  CoL  Reg,,  9. 
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this  statement  is  not  absolutely  conclusive,  but  such  as  it  is, 
is  as  follows.  From  the  first  formation  of  counties  in 
1634  it  seems  that  the  assembly  had  the  formation  of  new 
counties  and  parishes  and  the  determination  of  boundaries 
completely  under  its  control.  Since  representative  districts 
coincided  with  these  local  divisions,  the  assembly  also  had 
control  of  those  districts.  In  a  few  instances  at  least  the 
representative  district  was  designated  as  the  parish.  For 
example,  the  assembly  of  1643  fixed  the  boundaries  of  Lyn- 
haven  parish  and  further  provided  that  the  people  thereof 
should  have  free  liberty  to  choose  burgesses  for  that  parish.^ 
This  is  the  first  case  of  parish  representation  provided  for 
in  the  statutes,  though  there  were  similar  cases  afterward. 
Even  in  this  instance  it  is  not  certain  that  the  parish  alone^ 
as  such,  chose  burgesses,  unless  the  parish  and  county  were 
co-extensive.  At  first  many  parishes  were  co-extensive 
with  hundreds  and  counties,  and  thus  they  may  have  been 
said  to  send  representatives  to  the  assembly.  By  act  LXII 
of  the  session  of  1643,  ^^e  assembly  ordered  "  Burgesses 
for  the  several  parishes  "  in  the  upper  Norfolk  county  to  be 
chosen  within  the  limits  of  said  parishes.  That  county 
had  three  parishes  but  at  several  of  the  following  sessions 
had  but  two  burgesses.  Occasionally  three  burgesses  ap- 
pear, but  not  regularly.  Either  the  parishes  did  not  use 
the  liberty  given  them  or  the  act  referred  to  something  else, 
as  possibly  that  the  parishes  were  to  be  election  precincts 
instead  of  representative  units.  This  interpretation  seems 
hardly  plausible  however.  Moreover  in  1658  the  assembly 
ordered  sheriffs  to  hold  elections  for  parochial  burgesses 
when  requested  to  do  so  by  the  vestry.^  As  at  that  date 
Isle  of  Wight  county  had  four  burgesses,  they  were  prob- 

'  Hening,  op.  cit,,  i,  250. 

^Ibid,,  i,  545.    John  Hammond,  burgess  for  the  lower  parish  of  Isle 
of  Wight  county,  was  expelled  Nov.  1652,  Hen.  i,  374. 
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ably  representatives  of  parishes.^  These  cases  seem  to  bear 
out  Ingle's  statement. 

The  length  of  term  for  which  members  were  elected  was 
irregular  and  uncertain.  At  first  it  is  probable  that  they 
were  elected  to  serve  during  the  session  only.  At  times  the 
assemblies  for  various  reasons,  and  usually  in  violation  of 
law,  held  over  from  session  to  session,  because  the  proper 
officials  did  not  care  to  order  another  election.  This  is 
notably  the  case  from  the  restoration  to  Bacon's  rebellion, 
to  be  referred  to  later. 

Under  the  London  Company,  as  has  already  been  seen, 
the  term  appeared  to  be  limited,  in  practice  at  least,  to  a 
single  session.  The  constitution  of  1621  directed  the  as- 
sembly to  be  called  "  once  yearly,  and  no  oftener,  but  for 
extraordinary  and  important  occasions."  ^  These  instruc- 
tions probably  were  not  obeyed  after  the  fall  of  the  com- 
pany. After  1624  there  are  no  records  of  meetings  be- 
fore 1628,  and  then  only  the  barest  reference  to  a  session. 
The  instructions  sent  by  Charles  I  to  Governor  Berkeley  in 
1642,  ordered  the  calling  of  assemblies  "  as  formerly  once 
a  year  or  oftener."  ^  Not  before  1647  ^s  there  found  any 
record  which  points  to  a  legislature  having  existed  for  more 
than  a  year  after  its  election.  In  that  case  the  evidence  is 
not  wholly  conclusive.  *    Whatever  may  have  been  the  fact 

'  Fa.  Mag-,  of  Hist. ^  viii,  393,  as  reprinted  from  Edmund  Randolph 
manuscript. 

•Hening,  i,  512. 

»  Va,  Mag.  of  Hist.,  ii,  281-88. 

*  Briefly  stated,  the  evidence  is  as  follows:  the  assembly  met,  No- 
vember 3,  1647,  and  when  they  had  considered,  but  not  wholly  settled, 
some  questions  of  **  Create  and  weightie  consequence,"  it  was  found 
inconvenient  for  the  members  to  stay  from  home  at  that  time  of 
year,  and  they  adjourned  to  October  i,  1648.  (Hen.,  i,  341.)  The 
next  session  did  not  begin  until  October  12,  1648.  The  burgesses  must 
have  been  elected  as  early  as  October,  1647,  for  they  began  the  first 
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in  that  instance,  it  is  certain  that  not  long  after  a  case  of 
such  extension  did  occur.  In  March,  1655,  an  assembly 
met,  did  business,  and  adjourned  till  March  10,  1656.  That 
session  was  prorogued  to  the  following  December.  This 
session  was  held,  having  beg^n  December  i,  1656.  Here 
is  a  clear  case  of  violation  of  the  principle  of  annual  elec- 
tion. The  importance  of  the  event  rests  in  the  question, 
was  it  a  conscious  effort  on  the  part  of  the  authorities  to  de- 
prive the  people  of  annual  elections?  With  the  example 
of  the  English  long  parliament  before  them,  such  an  at- 
tempt would  not  be  unnatural. 

In  March,  1659,  an  act  was  passed  providing  that  a  new 
assembly  should  begin  March  10  of  every  second  year.  Was 
this  law  making  a  longer  term  a  new  departure  or  did  it  give 
legal  sanction  of  what  had  already  existed  in  practice  ?  ^ 
The  case  in  1656  makes  the  latter  the  more  probable  assump- 
tion. When  the  assembly  elected  Berkeley  as  governor  the 
next  year,  it  declared  that  the  burgesses  were  to  be  called  to- 
gether every  two  years  or  oftener,  though  we  know  that 
during  much  of  the  reign  of  Charles  II  elections  were  not 
held  so  often.  After  Bacon's  rebellion  Charles  II  con- 
firmed this  law  in  the  instructions  issued  to  the  governor, 
directing  him  to  call  the  assembly  only  once  in  two  years 
instead  of  annually  (except  in  an  emergency),  and  to  limit 
the  session  to  fourteen  days  unless  he  (the  governor)  found 
good  cause  to  extend  the  time.^ 

session  November  3.  The  next  session  beginning  October  12,  1648, 
the  actual  existence  of  this  assembly  must  have  continued  near  to,  if 
not  in  excess  of,  a  year.  It  is  certain  that  at  the  second  session  the 
assembly  adjourned  to  meet  February  10, 1648-9,  clearly  several  months 
over  the  year.  (Hen.,  i,  357.)  Hening  gives  no  record  of  the  Feb- 
ruary session,  and  it  is  possible  a  meeting  was  not  held. 

*  Hening,  i,  517;  Hildreth,  op.  ciL,  i,  366. 

'Hening,  of.  ciL,  ii,  424;  Ancient  Virginia  Records  (MSS.)  Lib.  of 
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Before  1660  few  assemblies  were  continued  beyond  the 
legal  time,  though  there  was  one  considerable  interval  ( 1624- 
1628)  in  which  it  is  possible  that  no  session  at  all  was  held. 
After  1660,  almost  the  whole  period  until  Bacon's  rebellion 
was  occupied  by  different  sessions  of  the  same  assembly.  In 
1662  the  laws  were  revised.  All  those  omitted  from  the 
revised  list  were  declared  repealed.  Among  those  omitted 
was  the  one  requiring  biennial  elections  of  burgesses. 
Bancroft  ^  considers  that  this  act  was  thus  repealed  by  the 
assembly,  but  Howison  ^  thinks  there  is  reason  to  believe 
that  such  was  not  the  intention.  He  says  elections  were 
held  up  to  1666,  but  that  the  same  assembly  with  the  same 
members  held  office  from  1666  to  1676.* 

By  1700  the  custom  of  proroguing  assemblies  from  ses- 
sion to  session  had  become  very  common.  The  records, 
show  from  one  to  seven  sessions  held  by  one  assembly  with- 
out renewal  by  election.  However,  Beverley  (1705)  says 
that  the  time  of  meeting  of  the  assembly  had  been  either 
once  a  year  or  once  in  every  two  years ;  "  and  seldom  two 
entire  years  passed  without  an  assembly."  *  In  1762  the 
burgesses  declared  frequent  new  assemblies  more  satisfac- 
tory to  the  people,  and  petitioned  the  king  to  allow  them  one, 
new  assembly  every  three  years  at  least. '^     During  the  same 

Cong.,  tjrpewritten  copy  in  Va.  Hist.  Soc.  Lib.,  99.  The  reference  in 
the  instructions  to  annual  sessions  was  not  in  accord  with  the  practice 
of  the  years  immediately  preceding.  This  discrepancy  may  have  been 
due  to  the  fact  that  instructions  given  at  an  earlier  date  provided  for 
annual  sessions,  and  in  making  out  new  instructions  they  simply 
amended  the  old  ones  without  reference  to  the  then  existing  practice. 

*  Bancroft,  ii,  205.  'Howison,  326-7. 

'Hamilton,  Federalist^  332,  says  that  under  the  colonial  govern- 
ments elections  were  ** septennial."  This  is  true  of  the  present  Eng- 
lish House  of  Commons,  unless  sooner  dissolved,  but  certainly  was  not 
true  in  Virginia  in  the  early  period. 

*  Beverley,  book  iv,  8.  *Hening,  op,  cit,,  vii,  518. 
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session,  however,  it  was  enacted  that  no  assembly  should 
continue  longer  than  seven  years,^  and  that  the  assembly 
then  in  existence,  unless  sooner  dissolved  by  the  governor, 
should  legally  expire  May  26,  1768,  five  and  a  half  years 
after  the  passage  of  the  act.  In  reality  none  ever  existed 
seven  years. 

The  qualifications  required  for  membership  in  the  assem- 
bly are  not  usually  stated  in  very  direct  terms ;  yet  there  is 
much  that  can  be  inferred  from  what  is  found  in  the  re- 
cords. Many  of  the  references  are  negative  in  form,  stating 
who  might  not  be  burgesses  instead  of  who  might  be  such ; 
but  it  is  fair  to  infer  that  those  who  did  not  have  the  specified 
disqualifications  were  therefore  qualified.  Foote  says  that 
qualifications  for  office  were  not  established  until  necessity 
compelled  it  to  be  done.^  This  may  be  the  reason  that  the 
qualifications  for  office  were  more  definitely  stated  in  the 
eighteenth  century  than  in  the  seventeenth. 

The  laws  of  the  seventeenth  century  show  few  require- 
ments in  regard  to  residence  of  members.  However,  it 
would  have  been  natural  for  the  people  to  select  mem- 
bers who  were  residents  of  the  districts  that  chose  them. 
The  references  in  the  laws  are  not  to  place  but  to  time  of 
residence.  They  are  in  reality  denizenation  or  naturaliza- 
tion acts.  While  it  is  certain  that  aliens  who  had  not  gone 
through  some  process  of  becoming  citizens  could  not  hold 
office,  it  is  not  certain  that  all  who  became  denizens  were 
made  capable  of  holding  office.  It  is  possible  some  were 
merely  admitted  to  suffrage  but  not  qualified  to  hold  office. 
The  acts  are  not  clear  on  that  point.  That  the  assembly 
made  a  difference  between  commissions  of  denizenation  and 
commissions  of  naturalization,  is  clear  from  the  record  in 

'Hening,  op.  cit.,  vii,  530. 
'Foote,  Sketches  of  Virginia,  13. 
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Hening  ^  where  Dutchmen  were  made  denizens  and  Eng- 
lishmen were  naturalized.^  Yet  the  presumption  is  that 
"  free  denizens  *'  and  naturalized  persons  were  qualified  to 
hold  office;  therefore  the  time  of  residence  required  for 
denizenation  or  naturalization  may  be  a  possible  qualifica- 
tion for  office. 

Some  of  the  acts  for  denizenation  and  naturalization  are 
as  follows:  In  1658  a  law  provided  that  aliens  and  stran- 
gers might  become  free  denizens  when,  after  four  years' 
residence,  they  should  have  taken  an  oath  of  fidelity  to  the 
government.  Several  Hollanders  were  thus  made  free 
denizens.*  Later,  Nicholas  Boate,  (probably  of  English 
descent),  "when  he  and  his  family  should  have  resided  in 
Virginia  two  years  and  should  continue  to  reside  there  " 
was  to  receive  all  the  rights  of  an  Englishman.*  Bacon's 
assembly  (1676)  declared  that  only  natives  of  Virginia, 
ministers,  or  persons  having  resided  in  Virginia  three  years 
could  hold  office.*^  This  law  was  re-enacted  the  follow- 
ing year.*^  Other  references  to  naturalization  are  similar 
in  import.  These  references  show  that  foreigners  after  a 
term  of  residence,  varying  at  diflferent  times,  could  become 
citizens,  and  after  that  time  they  might  be  eligible  to  the 
office  of  burgess. 

The  qualifications  became  a  little  more  definite  in  the 
eighteenth  century.  In  1705  the  fifth  general  revision  of 
the  laws  was  made.  Of  the  old  laws  only  those  reenacted 
were  to  continue  in  force.  By  the  revision  act  all  office 
holders  must  be  natives  of  the  colony,  have  been  commis- 
sioned by  the  crown,  or  have  resided  in  Virginia  three 

'  Hening,  op.  cit.y  i,  499. 

'  Va,  Mag,  of  Hist,  J  viii,  393-4,  reprinting  Randolph  MSS.  indicates 
that  only  those  of  English  descent  could  become  naturalized  to  the  ex- 
tent of  holding  of!ice. 

*  Hening,  op,  cit,,  i,  486,  499.  *Ibid,,  ii,  16. 

^Ibid.,  ii,  354.  ^Idid,,  ii,  390. 
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years.*  This  rule  seems  to  have  held  until  the  adoption 
of  the  constitution  of  1776. 

Residence  in  the  county  from  which  elected  was  probably 
not  compulsory,  for  Patrick  Henry  was  chosen  from 
Louisa  County  in  1765,  though  he  was  not  then  a  resident 
of  that  county. 

The  minimum  age  requirement  was  that  members  must 
be  twenty-one  years  old.  This  was  so  stated  by  the  as- 
sembly as  early  as  March,  1655,*  and  re-affirmed  a  year 
later;'  again  also  in  1699,  1705  and  1762.*  Foote  states 
this  to  have  been  the  usual  requirement.*^ 

Contrary  to  the  present  system,  more  stress  seems  to  have 
been  placed  on  the  character  of  the  individual  than  on  the 
age,  for  many  references  to  character  as  a  qualification  are 
found.  The  earlier  references  are  to  individual  cases,  one 
or  two  of  which  will  show  the  attitude  of  the  assembly.  In 
1652  John  Hammond,  from  the  lower  parish  of  Isle  of 
Wight  county,  was  expelled  from  the  house  of  burgesses 
because  he  was  "  notoriously  knowne  a  scandalous  person 
and  a  frequent  disturber  of  the  peace  of  the  country  by 
libel  and  other  illegal  practices."  *  At  the  same  session 
James  Pyland,  from  the  upper  parish  of  the  same  county, 
was  expelled  as  "  an  abettor  of  Mr.  Thomas  Woodward  in 
his  mutinous  and  rebellious  declaration,  and  concerning 
his,  the  said  Mr.  Pyland,  blasphemous  chatechisme."  ^ 

The  assembly  of  1655  endorsed  the  principle  involved 
in  these  cases  by  enacting  that  a  burgess  "  shall  be  such  and 
no  other  than  such  as  are  persons  of  knowne  integrity  and 
of  good  conversation.''*    This  was  reaffirmed  in  1658.    The 

•  Hening,  op,  ciL,  iii,  251-2;  Spotswood  Papers y  ii,  60. 

*Hening,  op.  cit,,  i,  412.  ^Ibid,,  i,  475- 

^Ibid,,  iii,  i74-5»  243-4;  vii,  519.  ^FooUj  13. 

•Hening,  i,  374;  Cooke,  202.  'Hening,  i,  374-5;  Cooke,  203. 

•Hening,  i,  412. 
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same  year  it  was  enacted  that  persons  guilty  of  "  the  odious 
sinnes  of  drunkennesse,  blasphemous  swearing  and  cursing, 
scandalous  living  in  adultery  and  ffornication  '*  were  to  be 
held  incapable  of  being  witnesses  or  of  holding  any  public 
office ;  in  addition  to  this  those  who  were  proven  guilty  were 
subject  to  a  fine.^  Bribers  were  disqualified,  even  if  the  bribe 
were  only  promised  but  not  delivered.^  By  the  law  of  1705 
any  one  who  had  been  convicted  of  treason,  murder,  felony, 
blasphemy,  perjury,  forgery,  or  of  any  crime,  which  under  the 
laws  of  England  or  other  country  where  he  had  been  con- 
victed, was  punishable  by  loss  of  life  or  member,  was  dis- 
qualified to  hold  office  civil,  religious,  or  military,  unless 
previously  pardoned.  If  any  such  person  was  discovered 
in  office  and  convicted  he  was  made  to  forfeit  500  pounds 
current  money  and  20  pounds  like  money  for  every  month 
he  continued  in  office  after  his  conviction.^ 

That  these  laws  were  enforced  is  evident  from  numer- 
ous cases  in  which  the  burgesses  expelled  or  otherwise  pun- 
ished persons  of  bad  reputation  who  had  been  chosen  to 
membership  in  the  house.  They  were  punished,  however, 
only  after  investigation  proved  the  charges.* 

The  year  following  Bacon's  rebellion  those  who  had  been 
prominently  engaged  in  that  uprising  were  made  incapable 
of  holding  any  office  except  that  of  constable  or  surveyor  of 
highways.  If,  however,  the  person  had  returned  to  duty 
and  helped  to  suppress  the  rebellion,  the  disability  did  not 

'  Hening,  op.  ciL,  i,  433. 

*Idid.,  iii,  242;  vii,  526;  ix,  57;  Archaologia  Americanay  Series  4, 
vol.  iii,  422. 

•Hening,  iii,  250-1.    Also  ibid.^  ii,  390. 

*  These  cases  will  be  referred  to  later  in  connection  with  the  punish- 
ment of  members,  election  contests,  and  judging  the  election  and  qual- 
ifications of  members.  Hence  further  discussion  is  unnecessary  at  this 
point. 


215]  ^^^  HOUSE  OF  BURGESSES  53 

apply/  Many  of  the  foregoing  disabilities  are  general  for 
all  officers,  but  as  burgesses  were  considered  as  officers,  the 
disqualifications  applied  to  them  as  well. 

Bruce  ^  says  that  a  considerable  number  of  those  who 
became  members  of  the  house  of  burgesses,  and  of  the 
council,  had  been  indented  servants  when  they  had  first 
come  to  the  colony.  But  when  they  had  served  their  time 
and  secured  the  land  grant  allowed  them,  they  had  imme- 
diately become  active  in  affairs  and  by  superior  ability  had 
made  themselves  important  factors  in  the  colony.  Some 
of  these  had  been  of  good  family  in  England  and  had 
chosen  to  indenture  themselves  as  servants  and  apprentices 
in  order  to  get  a  good  start  in  Virginia.  In  the  early  years 
of  the  colony  such  apprenticeship  was  not  uncommon. 

In  the  early  years  of  the  assembly  many  of  the  burgesses 
were  men  of  small  estates,  but  as  the  colony  became  more 
thickly  populated  and  men  of  large  properties  became  more 
numerous,  most  of  the  officers,  burgesses  included,  were 
chosen  from  the  wealthier  planters  and  merchants.'  It  is 
true  that  in  171 1,  Governor  Spotsword  said  the  assembly 
was  composed  of  '*  men  of  narrow  fortunes  and  mean  un- 
derstandings." Of  the  assembly  of  171 3-1 4,  he  said,  the 
burgesses  are  "  persons  of  the  meanest  capacities  and  most 
indifferent  circumstances,  and  whose  chief  recommendation 
to  the  Post  is  their  declared  resolution  to  raise  no  taxes  upon 
the  People  for  any  occasion  whatever.'*  Again  in  1723, 
he  noticed  a  tendency  toward  "  excluding  the  gentlemen 
from  being  burgesses,  and  choosing  only  persons  of  mean 
figure  and  character."     He  said  the  same  mean  spirit  was 

'Hening,  op.  cit.,  ii,  333-4- 

'Bruce,  Econatmc  Hist,  of  Va.,  ii,  44-6;  Ballagh,  White  Servitude 
in  Va.  {J.H.  U.S.),  ^2-3- 
•  Bruce,  ii,  378. 
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shown  by  the  burgesses  expelling  two  members  "  for  hav- 
ing the  generosity  to  serve  without  pay,"  on  the  plea  that 
they  were  bribers/  It  is  possible  that  for  a  time  the  less 
prosperous  settlers  had  control  of  the  legislature ;  but  as  the 
assemblies  to  which  Spotswood  referred,  had  ignored  his 
recommendations,  it  may  be  that  he  was  prejudiced  against 
the  members  and  understated  their  wealth  and  ability.^  At 
any  rate,  the  general  statement  that  the  men  of  wealth  and 
station  held  most  of  the  positions,  is  upheld  by  G^lonel  Rob- 
ert Quary,  a  man  who  at  various  times  held  office  in  most 
of  the  colonies  from  New  York  to  South  Carolina,  who  by 
virtue  of  his  office  as  surveyor  general  of  the  customs,  was 
a  member  of  the  council  in  five  colonies  at  one  time,*  and 
who  was  a  kind  of  agent  of  the  home  government.  In  a 
letter  to  the  Lords  of  Trade  in  June,  1703,  he  said  "  Her 
Majesty's  Council,  the  Assembly,  the  Justices  and  Officers- 
of  the  Government,"  are  chosen  out  of  the  large  land 
owners.*  These  land  owners  were  frequently  in  debt  and 
for  some  years  it  was  customary  for  them  to  borrow  large 
sums  from  the  colony  treasurer.  By  1769  the  debts  to  the 
treasury  were  very  large,  and  the  influence  of  the  large 
land  holders  was  so  great  that  Ripley  says  they  were  al- 
most able  to  transfer  their  debts  to  the  public  loan  office.*^ 

*Hildreth,  op,  cit,,  ii,  326;  Bancroft,  op,  cit,,  ii,  20. 
•Ripley,  op,  ciL,  33-4. 

*  New  York,  New  Jersey,  Pennsylvania,  Maryland  and  Virginia. 

*  **  But  in  every  river  of  this  province  there  are  men  in  number  from 
ten  to  thirty,  who  by  trade  and  industry  have  gotten  very  competent 
estates.  These  gentlemen  take  care  to  supply  the  poorer  sort  with 
goods  and  necessaries,  and  are  sure  to  keep  them  always  in  their  debt, 
and  consequently  dependent  on  them.  Out  of  this  number  are  chosen 
Her  Majesty's  Council,  the  Assembly,  the  Justices  and  Officers  of  the 
Government."  See  the  letter  in  the  N,  Y,  CoL  Docs.,  iv,  1051;  Hildreth^ 
ii,  234  also  refers  to  it. 

*  Ripley,  op,  cit.,  43. 
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Although  there  is  so  much  made  of  character  and  prop- 
erty as  quaHfications,  character  and  property  alone  were 
not  sufficient;  for  such  persons  as  negjoes,  mulattoes,  In- 
dians and  females,  even  though  freeholders,  were  debarred.* 

In  a  time  of  state  churches  and  general  religious  in- 
tolerance we  should  expect  a  religious  qualification  for  bur- 
gesses to  be  prominent ;  and  so  we  find  it.  Beginning  with 
1619  it  was  the  custom  at  the  opening  of  each  session  to 
administer  the  oath  of  supremacy  to  both  burgesses  and 
councilors.  Save  during  the  commonwealth  period,  this 
was  probably  never  omitted.  This  oath  in  reality  required 
the  members  to  recognize  the  established  church  of  Eng- 
land.^ In  1643,  certainly,  and  probably  as  early  as  1641, 
Catholics  were  prohibited  from  holding  any  office.  If  a 
Catholic  secured  office  and  refused  to  take  the  oaths  of 
allegiance  and  supremacy  the  assembly  could  try  him  and 
upon  conviction  dismiss  him  from  the  office.*  The  same 
assembly  directed  the  governor  and  council  to  compel  all 
non-conformists  to  leave  the  country;  so  they  too  must 
have  been  ineligible  to  membership  in  the  house.*  The 
assembly  of  1659-60  passed  a  very  severe  act  compelling 
Quakers  to  leave  the  colony.  After  that,  if  they  returned 
they  were  considered  felons.*^  Although  they  were  not  ex- 
cluded from  the  colony  at  all  times,  it  is  not  likely  that  they 
were  at  any  time  admitted  to  the  assembly,  as  the  oaths  re- 
quired would  not  have  been  taken  by  Quakers.  Even  a 
friendly  attitude  toward  Quakers  aroused  suspicion.      In 

'  Hening,  op.  cit.^  iii,  251. 

^Ibid.y  i,  139,  149^/  seg.  The  members  were  also  required  to  take 
the  oath  of  allegiance  and  a  special  oath  of  office.  For  the  oath  see 
Hening,  i,  378;  ii,  206.  Case  of  dismissal  for  refusal  to  take  oaths, 
Journal  of  Burgesses y  1793,  4-5. 

•  Hening,  op.  cit.,  i,  268-9. 

^Ibid.,  i,  277,  341-a.  ^Ibid.,  i,  532-3. 
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1663  John  Porter,  a  burgess,  was  accused  by  John  Hill,  high 
sheriflf  of  Lower  Norfolk,  of  being  "well  aflfected"  toward  the 
Quakers  and  of  attending  their  meetings;  he  was  charged 
with  being  so  far  an  Anabaptist  as  to  disbelieve  in  bap- 
tising children.  Porter  admitted  being  well  affected  to- 
ward the  Quakers,  but  said  it  could  not  be  proved  that  he 
had  been  at  their  meetings.  The  oaths  of  allegiance  and 
supremacy  were  tendered  to  him,  but  he  refused  to  take 
them,  and  was  dismissed  from  the  house.  ^  An  act  against 
the  Quakers  was  passed  at  the  same  session.^  Charles  II 
did  not  sympathize  with  the  feeling  against  the  Quakers  and 
directed  Berkeley  to  be  lenient  and  not  to  molest  them.' 

In  1699  it  was  enacted  that  any  person  denying  the 
existence  of  God  or  of  the  Trinity,  or  asserting  that  there 
are  more  gods  than  one,  or  denying  the  Christian  religion 
to  be  true,  or  the  scriptures  to  be  of  divine  authority,  should 
be  disqualified  to  hold  any  office,  civil  or  military.  How- 
ever, the  accused  person  might  have  the  penalty  removed  by 
renouncing  his  opinions  within  six  months.*  Six  years 
later  the  law  was  reaffirmed.  "^ 

In  1653  ministers  were  forbidden  to  sit  as  burgesses 
and  the  act  declared,  "  It  is  unpresidential  (unprecedented) 
and  may  produce  bad  consequences."  ® 

As  a  rule  a  burgess  could  not  hold  any  other  office  dur- 
ing his  term  as  burgess.  This  was  especially  true  in  the 
later  colonial  period.     A  few  instances  will  illustrate  the 

'  Hening,  ii,  198;  Cooke,  op.  cit,,  221;  Howison,  op.  cit.,  320;  Weeks, 
Southern  Quakers  and  Slavery ^  J.  H.  U.  5.,  extra  vol.  xiv,  p.  23; 
/Randolph  MSS.,  iii,  282  (Va.  Hist.  Soc.  Lib.). 

*  Hening,  op.  cit.,  ii,  180. 

*NeiIl,  Virginia  Carolorutn,  293.  *  Hening,  iii,  169. 

*  Hening,  op.  cit.,  358-9« 

^Ibid.,  i,  378.  Ministers  are  not  mentioned  ag^ain  till  1775  when  they 
were  excluded  from  the  House  of  Delegates. 
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custom  in  this  matter.  In  1685  Robert  Beverley  forfeited 
his  seat  as  burgess  by  being  chosen  clerk  of  the  burgesses.^ 
Tobacco  inspectors  were  not  only  excluded  from  the  house 
but  were  not  even  allowed  to  take  any  part  in  the  election 
of  members,  or  even  be  present  at  the  polls.^  Finally,  in 
1742  and  1748  a  tobacco  inspector  could  not  become  a  bur- 
gess until  two  years  after  vacating  the  office.'  Sheriffs  or 
others  holding  places  of  profit  in  the  government  were  not 
eligible  to  the  place  of  burgess,  and  burgesses  were  exempt 
from  being  compelled  to  serve  as  sheriffs.*  By  the  act 
of  1762  burgesses  were  prohibited  from  holding  any  other 
office  of  profit,  and  the  acts  regarding  sheriffs  and  tobacco 
inspectors  were  reaffirmed.*  September,  1744,  the  bur- 
gesses called  for  new  elections  to  fill  the  places  of  persons 
who  had  accepted  office  of  surveyor,  clerk  of  court,  naval 
officer  and  councilor.®  The  duties  of  treasurer,  however, 
were  not  held  to  be  inconsistent  with  those  of  a  burgess, 
for  John  Robinson  was  not  only  burgess  and  treasurer  for 
a  long  time,  but  in  addition  from  1738  to  1766  he  was  bur- 
gess, treasurer  and  speaker.''  Other  offices,  the  acceptance 
of  which  caused  a  burgess  to  lose  his  seat,  were  those  of 
coroner,®  collector,"  clerk  of  the  council,^®  and  deputy  at- 

^  Journal  of  Council  as  Upper  House,  1685,  7. 

•Hening,  iv,  481-2.    This  was  in  1736.  *Ibid,,  v,  153;  vi,  185. 

^Ibid,,  iv,  292;  V,  516;  vii,  529;  Jour,  of  Upper  House,  May,  1730, 
14  etc.  In  1684  a  sheriff  of  Northampton  was  elected  burgess,  but  was 
not  allowed  to  take  his  seat.     Va,  Mag,  Hist.,  x,  237. 

*Hening,  vii,  529;  viii,  95. 

^Jour,  of  Burg.,  Sep.,  1744,  3;  Feb.,  1754,  5;  Oct.,  1754*  4;  April, 
1757,  5.  Stanard,  Va,  Col.  Register,  9-10,  says  that  when  a  burgess 
vacated  his  seat  by  accepting  an  office,  he  was  always  eligible  for  re- 
election except  when  he  became  sheriff  or  coroner. 

^  Va.  Mag.  of  Hist.,  ix,  355. 

*Jour.  of  Burg.,  Nov.,  I753.  3o;  Oct.,  1754,  73;  Oct.,  1764,  99,  etc. 

*Ibid.,  May,  1740,  3.         ^^Ibid.,  July,  1771,  2-3. 
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torney  of  the  county  court.  ^  A  councilor  while  under  dis- 
placement or  suspension  could  not  become  a  burgess. 

The  convention  of  1775  extended  the  prohibition  of  office 
holding  by  burgesses  so  that  any  person  then  or  thereafter 
appointed  sheriff,  mayor,  or  clerk  of  any  county  or  cor- 
poration, or  collector  of  any  taxes,  duties,  or  levies  imposed 
by  the  convention,  or  appointed  to  any  military  office, 
thereafter  established,  except  those  in  the  minute-men,  was 
not  capable  of  sitting  in  the  convention,  and  in  case  such  dis- 
qualified persons  were  chosen  new  elections  should  be  or- 
dered. This  convention-  being  revolutionary,  any  one  hold- 
ing office  under  the  crown  was  held  ineligible  to  member- 
ship. 

A  property  qualification  does  not  appear  in  the  records 
until  the  beginning  of  the  eighteenth  century,  but  it  is  very 
probable  that  it  was  a  real  qualification  much  earlier.  The 
report  of  Quary  (1703)  stated  that  the  members  of  both 
houses  were  men  of  large  estates.  In  1705  it  was  enacted 
that  burgesses  must  be  freeholders  in  the  county  from  which 
they  were  chosen.^  An  act  of  1769  was  similar  except  that 
it  said  the  member  must  be  a  voting  freeholder.  An  act  of 
1744  required  the  candidate  to  have  had  a  freehold  for  one 
year  at  least,  just  before  election.^  We  find  some  instances 
in  which  persons  were  excluded  because  they  did  not  have 
a  sufficiently  large  freehold.  In  one  case  the  sitting  mem- 
ber was  shown  to  have  rights  in  200  acres  and  therefore 
was  declared  entitled  to  his  seat.* 

The  charter  of  Norfolk,  1736,  provided  that  their  bur- 
gess should  have  a  freehold  or  visible  estate  in  the  borough 
to  the  value  of  £  200  sterling  if  he  resided  in  the  borough, 
or  f  500  sterling,  if  he  resided  outside. 

'  Jour,  of  Burg.,  July,  1771,  2-3.  '  Hening,  iii,  243-4. 

*Jour,  of  Burg.,  1744,  12. 

^Ibid.,  Oct.,  1748,  14;  Nov.,  1753,  74. 


CHAPTER  III 

The  House  of  Burgesses — Suffrage,  Elections,  and 
Election  Contests 

The  qualifications  required  of  voters  is  important  as 
showing  how  far  the  mass  of  the  people  had  a  part  in  the 
choice  of  their  representatives.  Among  the  express  quali- 
fications for  voting,  residence  did  not  occupy  an  important 
place.  The  assembly  of  March,  1658,  declared  that  all  free- 
men in  the  colony  could  vote;  but  a  foreigner  could  not  be 
declared  a  freeman  until  he  had  resided  in  the  colony  four 
years.  ^  In  1658  the  burgesses  resolved  that  persons  hold- 
ing life  estates  should  be  allowed  to  vote  in  the  county  where 
the  land  was  situated.^  By  act  of  1699  the  voter  was  re- 
quired to  be  a  freeholder  in  the  county  or  town  where  he 
voted,  but  in  neither  act  was  anything  said  as  to  his  place 
of  residence.  Six  years  later  resident  freeholders  are  men- 
tioned as  voters.  The  same  year  all  previous  acts  relating  to 
the  election  of  burgesses  were  repealed.     The  law  of  1742 

*Hening,  op,  dt,,  i,  475,  486;  see  also  p.  49-5i»  as  a  provision  for 
naturalization  must  apply  to  voters  as  well  as  to  office  holders.  The 
time  of  residence  was  made  two  years  in  1660.  (Hening,  ii,  16.)  Chal- 
mers, Polii,  Annals t  315-16,  says  the  first  Virginia  naturalization  act 
was  passed  in  1676.  Though  this  is  probably  true  in  regard  to  a  general 
naturalization  act,  before  that  date  there  had  been  numerous  special 
cases  of  naturalization  and  denizenation,  both  of  which  processes  seem 
to  have  given  the  right  of  suffrage.  See  references  to  Hening  above. 
The  naturalization  by  the  colony  applied  to  Virginia  only  and  gave  no 
rights  in  other  colonies  or  in  England.  Hening,  ii,  290;  Chalmers, 
Polit,  Annals,  322. 

•Hening,  op,  cii,,  iii,  26. 
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said  that  the  voters  of  Williamsburg  must  reside  there 
twelve  months  immediately  preceding  the  election.  Any 
one  who  had  obtained  from  the  court  of  hustings  a  certi- 
ficate that  he  had  served  five  years'  apprenticeship  in  the 
city,  and  who  was  an  inhabitant  and  housekeeper  within  the 
city  at  the  time  of  voting,  was  entitled  to  suffrage.^ 

The  English  Parliament,^  in  1746,  passed  a  general  na- 
turalization law  which  provided  that  a  voter  must  have  re- 
sided in  his  colony  seven  years,  have  taken  the  oath  of 
allegiance  and  professed  the  "  Protestant  Christian  faith  " 
before  he  was  entitled  to  vote.  The  act  did  not  require 
residence  in  any  particular  county  or  locality,  but  simply  in 
the  colony.  This  act  was  quite  generally  ignored  in  Vir- 
ginia and  probably  elsewhere. 

As  has  been  said,  the  location  of  the  freehold  and  not  of 
the  residence  of  the  voter  was  the  important  requirement. 
The  committee  on  elections  once  (March,  1755-6)  tried  to 
reverse  this  by  declaring  a  vote  invalid  because  the  voter 
had  not  resided  on  the  land  long  enough.  Its  decision  was 
overruled  by  the  house.*  A  similar  action  was  taken  in 
November,  1769.*  From  the  last  case  it  might  be  inferred 
that  a  man  might  vote  in  every  county  in  which  he  pos- 
sessed a  large  enough  freehold  to  entitle  him  to  a  vote. 
Although  this  was  probably  not  so,*^  Beverley's  remark 
that  freeholders  only  could  vote  for  burgesses  and  that 
"  wherever  they  have  a  Freehold  (if  they  be  not  women  or 
under  age)  they  have  a  vote  in  the  election,"  •  might  seem 
to  point  to  multiple  voting. 

'  Hening,  v,  205-6.  'Thwaites,  7>%^  Colonies,  62. 

*Jour,  of  Burg. y  March,  1755-6,  32-5. 

^Ibid.,  Nov.,  1769,  85.  *  Hening,  op,  ciL,  viii,  306. 

•  Beverley,  bk.  iv,  6-7.    See  also  decision  of  committee  on  contests 
for  assembly  of  Feb.,  1745.    Jour.,  48. 
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In  discussing  the  residence  of  voters  it  has  been  necessary 
to  refer  to  property  qualification  as  well.  This  qualifica- 
tion will  now  be  given  further  attention. 

There  was  a  period  during  the  Commonwealth  when  all 
freemen,  including  freed  servants  were  allowed  suffrage^ 
"  there  being  no  property  or  other  qualification."  ^  The 
restoration  assembly  of  1670  reversed  this  on  the  ground 
that  when  all  freemen  could  vote,  many  who  had  little  in- 
terest participated  and  often  caused  tumults  and  disturb- 
ances. It  declared  that  since  the  laws  of  England  restricted 
suffrage,  Virginia  would  follow  her  example,  and  thereafter 
only  "  such  as  by  their  estates  real  or  personal,  have  inter- 
est enough  to  tye  them  to  the  endeavor  of  the  public  good  *' 
should  vote  in  Virginia.  This  interest  was  said  to  belong 
only  to  freeholders  and  house-keepers  answerable  for  pub- 
lic levies.^  This  was  a  part  of  the  general  scheme  of  the 
wealthy  class  to  control  the  government,  and  in  Bacon's  as- 
sembly (1676)  was  referred  to  as  one  of  the  causes  of  the 
rebellion.'  Bacon's  assembly  restored  the  suffrage  to  all 
freemen.*  At  the  same  time  it  was  declared  that  the  James 
City  burgesses  should  be  chosen  by  the  majority  vote  of 
house-keepers,  freeholders  and  freemen  listed  there  at  the 
time  of  the  election,-  providing  they  were  at  the  same  time 
liable  to  pay  tax  levies  there.  No  others  were  to  vote. 
However,  instructions  to  Berkeley  that  same  year  directed 
him  to  see  that  only  freeholders  should  vote  for  burgesses 

*  Hening,  i,  333-4,  403,  47S»  note;  ii,  82,  280,  356;  Hildreth,  op.  cit., 
i,  509;  Ballagh,  J,  H,  U,  5.,  xiii,  351;  Foote,  13.  In  1665  housekeepers 
were  allowed  suffrage,  but  the  following  year  all  freemen  were  again 
given  suffrage— Hen.,  i,  act  xvi,  403,  411-12;  Bancroft,  op,  cit.,  i,  151. 

'Hening,  op,  cit,y  ii,  280;  Hildreth,  op,  cit,,  i,  524;  Bancroft,  op^ 
cit,,  i,  451. 

•Ripley,  op.  cit.,  30. 

*Hening,  ii,  356-7;  Hildreth,  i,  543;  Cooke,  op.  cit.,  245. 
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because  that  was  "the  more  agreeable  to  the  custom  of 
England."  ^  This  instruction  overthrew  the  act  of  Bacon's 
assembly. 

As  time  went  on  the  instruction  given  to  Berkeley,  that 
only  freeholders  should  vote,  became  the  fixed  policy.  A 
freeholder  was  defined  to  be  a  person  having  real  estate, 
or  having  right  for  life  in  real  estate,  whether  the  right  was 
for  a  period  of  his  own  life  or  that  of  another  person.^  At 
first  the  amount  of  real  estate  required  for  suffrage  was  not 
defined,  but  it  was  soon  fixed  at  a  hundred  acres  or  other 
greater  estates;  but,  if  settled  upon,  twenty-five  acres  with 
a  house  and  plantation  should  be  sufficient.  The  vote  must 
be  given  in  the  county  where  the  land  was  unless  the  tract 
was  in  two  counties,  and  then  the  vote  was  to  be  cast  in  the 
county  where  the  larger  part  of  it  lay.  A  man  must  be  in 
possession  of  his  lands  for  one  whole  year  before  the  elec- 
tion, unless  they  came  to  him  by  descent,  marriage,  mar- 
riage settlement,  or  devise.  In  towns  freeholders  owning  as 
much  as  a  house  and  lot  might  vote,  or  joint  tenants  either 
in  or  out  of  towns,  might  combine  and  cast  as  many  votes  as 
their  property  entitled  them  to  give.'  This  law  followed 
the  English  statutes  closely.*  It  was  passed  in  1736  and 
was  intended  to  prevent  the  ceding  of  small  parcels  of 
land  or  the  making  of  leases  on  worthless  considerations,  a 
practice  often  resorted  to  solely  to  make  more  voters.  Any 
such  transfer  of  land  to  make  voters  was  subject  to  a  fine 
of  forty  pounds  sterling,  while  a  person  not  a  freeholder 
and  yet  voting  was  to  be  fined  five  hundred  pounds  of 

'  Hening,  op.  cit,,  ii,  425. 

*  Spotswoody  Letters,  ii,  2,  says  a  freed  servant  who  can  purchase  half 
an  acre  of  land  has  an  equal  vote  with  the  man  of  the  largest  estate. 
This  is  probably  an  exaggeration  for  most  of  the  period. 

•Hening,  op.  cit.,  iv,  476;  viii,  306. 

*  Bishop,  op,  cit.y  83,  note  6. 
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tobacco.^  Just  before  the  Revolution  the  time  of  holding 
land  was  reduced  to  six  calendar  months,  and  by  the  act  of 
1762  the  amount  of  unsettled  land  possessed  was  reduced 
from  one  hundred  to  fifty  acres.  The  size  of  the  house 
was  to  be  not  less  than  twelve  feet  square.^  It  will  be 
noticed  that  the  property  qualifications  considered  only  the 
size,  not  the  value  of  property.* 

Religion  was  not  expressly  made  a  qualification,  but  the 
act  of  1643  intended  to  drive  out  non-conformists,*  and 
that  of  1660  against  the  Quakers,*  indicates  that  those 
sects  were  not  allowed  the  ordinary  rights  of  other  citi- 
zens, and  when  persons  were  known  to  belong  to  those  sects 
it  is  probable  that  for  a  time  they  were  disfranchised. 
Catholic  recusants  were  also  disfranchised.  The  Quakers 
were  admitted  to  the  franchise  after  1699.* 

In  addition  to  the  above  conditions  of  franchise  there 
were  several  classes  expressly  disqualified.  The  act  of  1699 
said  no  woman,  infant  or  popish  recusant  could  vote.  This 
was  renewed  in  1705,  but  with  a  provision  for  a  fine  of  five 
hundred  pounds  of  tobacco  for  violation  of  the  act.'' 

Of  more  significance  was  the  law  of  1723  by  which  free 
negroes,  mulattoes,  and  Indians  were  disfranchised  in  elec- 
tions for  burgesses.*     Servants  were  added  to  this  list  in 

'Hening,  op.  cit,,  iii,  172.  *Ibid,,  vii,  518-9. 

*  The  alternation  between  limited  and  extended  suffrage  on  a  property 
basis  may  be  seen  by  reference  to  Hen.,  ii,  35^7f  362,425;  i,403,  41 1-2. 

*See  p.  55;  Hening,  i,  277,  341-2. 

*Hening,  i,  532-3;  compare  Bishop,  60.  'Hening,  iii,  172. 

'In  November,  1762,  the  committee  on  elections  decided  that  a  man 
who  was  charged  with  being  a  Roman  Catholic  was  yet  entitled  to  vote, 
as  it  had  not  been  proved  that  he  was  a  recusant  convict.  Jour,  of 
Bufg,y  Nov.,  1762,  70. 

*  Hening,  op.  cit.,  iv,  133;  vii,  519;  Hildreth,  op.  cit.,  i,  235-8; 
Bishop,  op.  cit.y  51,  does  not  seem  to  have  noticed  negro  disfranchise- 
ment before  1762.  Bancroft,  op.  cit.,  ii,  256-7,  says  it  was  effected  in 
1 721,  but  no  assembly  met  that  year. 
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1742/  and  as  they  were  not  apt  to  be  freeholders  they  prob- 
ably continued  to  be  disfranchised,  though  they  were  not 
mentioned  in  the  acts  of  1762  and  1769.  Persons  convicted 
in  Great  Britain  or  Ireland  might  not  vote  during  the  time 
for  which  they  were  transported.^  This  was  all  confirmed 
in  1769.^  The  convention  of  1775  said,  "  free  white  men  " 
might  vote,  and  it  is  fair  to  conclude  that  others  could  not* 
These  references  would  seem  to  indicate  that  the  disfran- 
chisement of  the  negro  was  general  in  the  later  period.  In 
the  absence  of  definite  statements  on  the  subject  for  the 
earlier  years,  are  we  to  conclude  that  free  negroes  were  al- 
lowed to  vote  during  those  earlier  years?  Howe  says  all 
freemen  were  allowed  to  vote  in  1655.'*  Bancroft  says  that 
before  1721  there  was  no  restriction  on  the  right  of 
the  free  negroes  to  vote.®  Chalmers'  Opinions  states  that 
the  lawyer,  Richard  West,  to  whom  the  English  authorities 
had  referred  the  Virginia  act  disfranchising  negroes  and 
mulattoes,  declared  the  law  of  1723  invalid,  saying,  "Al- 
though I  agree  that  slaves  are  to  be  treated  in  such  a  man- 
ner as  the  proprietors  of  them  may  think  it  necessary  for 
their  security,  yet  I  cannot  see  why  one  freeman  should  be 
used  worse  than  another  merely  on  account  of  his  com- 
plexion." The  government  allowed  the  disfranchising  act 
to  stand,  however.^  It  was  enforced  in  the  assembly  of 
March,  1755-6,  when  the  committee  on  elections  declared 

'Hening,  v,  205-6.  *Ibid.,  vii,  519.  *I6id.,  viii,  307. 

*Ibid.,  ix.  58.  The  editor  of  William  and  Mary  Quarterly,  viii,  81, 
says  the  restrictions  on  suffrage  were  not  great  in  Virginia,  and  that 
at  the  time  of  the  revolution  there  were  twice  as  many  voters  in  Vir- 
ginia as  in  Massachusetts  and  that  the  apparent  power  of  the  aristocracy 
depended  upon  compliance  with  the  popular  will. 

*Howe,  op.  cit,t  67.  Howe  may  have  made  his  statements  regarding 
suffrage  too  general,  as  he  has  regarding  townships. 

•Bancroft,  ii,  256-7.        "^ Ibid,,  ii,  256-7;  Chalmers,  Opinions, i^'^. 
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ineligible  two  men  who  had  negro  blood  in  their  veins/ 
It  would  seem  then  that  negroes  possessing  the  regular 
qualification  of  voters  were  granted  the  franchise  until 
1723  and  then  were  permanently  disfranchised. 

By  act  of  166 1-2  voters  were  privileged  from  arrest  on 
the  day  of  the  election  of  burgesses,  except  for  "  riotts, 
ffelony  or  suspicion  of  flfelony  or  escape  out  of  prison  when 
under  execution."  ^ 

Compulsory  voting  appeared  early  in  Virginia.  Pro- 
fessor Hart  says :  "  The  earliest  and  latest  laws  on  the  sub- 
ject were  passed  in  Virginia."  Eight  different  acts  ap- 
pear.' The  assembly  of  1646  provided  for  a  fine  of  one 
hundred  pounds  of  tobacco  for  every  freeman  who  failed 
to  appear  at  elections  and  vote,  unless  he  was  lawfully  ex- 
cused. "^  In  1662  the  fine  was  increased  to  two  hundred 
pounds  of  tobacco.**  No  proxy  was  allowed.®  Compul- 
sory attendance  at  elections  was  far  more  important  then 
than  now,  because  at  that  time  elections  were  a  kind  of  de- 
liberative assembly  where  questions  and  candidates  were 
openly  discussed  and  decided  upon.  Plymouth  was  the 
only  other  colony  which  had  compulsory  voting  throughout 
its  history.^  Maryland  and  Delaware  were  the  only  others 
which  had  compulsory  voting  at  general  elections.® 

The  management  of  elections  of  burgesses  followed  closely 
the  forms  used  in  elections  to  the  English  House  of  Com- 


^Jour.  of  Burg,,  32-35.  "Hening,  ii,  86;  iii,  248. 

•  Hart,  Practical  Essays  on  American  Government ^  43.    Acts  were 
passed  1646,  1662,  1705,  1763,  1788,  etc. 

*  Hening,  i,  333-4- 

^Ibid,,  ii,  82,  also  acts  of  1705  (Hening,  iii,  238),  and  1762  kept  the 
200  pounds  fine. 
•Bishop,  op,  cit,y  139.  '^ Ibid,,  190. 

^Ibid,,  192.  ""Ibid,,  98,  155. 
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The  subject  of  colonial  elections  has  been  treated  in  a 
monograph  by  Cortland  F.  Bishop.^  But  except  in  one 
brief  paragraph  he  does  not  treat  elections  in  Virginia 
separately  from  those  of  the  other  colonies,  and  even  in 
that  paragraph  he  does  not  separate  elections  of  burgesses 
from  general  elections ;  hence  it  is  here  necessary  to  give  as 
full  a  discussion  of  Virginia  colonial  elections  as  the  re- 
cords will  permit. 

At  first  it  was  customary  for  the  sheriff  to  go  from  plan- 
tation to  plantation  to  collect  the  votes.  A  law  of  1639 
enacted  that  the  sheriff  should  not  compel  any  man  to  go 
off  the  plantation  where  he  lived  to  vote.^  It  is  possible 
that  this  method  was  in  use  only  before  counties  became 
representative  units,  and  when  the  plantation  was  a  voting 
unit  or  precinct.  The  law  of  1639  was  repealed  in  1644. 
Meanwhile  (1640)  in  Upper  Norfolk  county  the  burgesses 
were  to  be  chosen  within  the  limits  of  the  parishes,  of  which 
that  county  had  three.  It  seems  in  that  case  that  the  parish, 
although  not  co-extensive  with  the  county,  was  nevertheless 
the  election  precinct.'  In  1645  ^l"*^  seat  of  the  county  court 
was  made  the  place  of  holding  the  election  and  the  polling 
place  was  the  county  court  house  throughout  the  rest  of  the 
colonial  period. 

Before  1775  there  was  no  definite  time  at  which  the  elec- 
tion should  be  held.  But  in  that  year  the  convent'on  of 
delegates  first  declared  that  it  must  be  held  in  April;  later, 
in  October,  but  set  no  particular  day.*  When  vacancies 
occurred  or  the  regular  election  was  prevented  at  the  proper 
time,  special  elections  might  be  called.*^ 

'  Bishop,  Colonial  ElectionSy  Columbia  University  Series. 
'Hening,  op.  cit.y  i,  xix-xx,  227;  Robinson  MSS.,  220  (Va.  Hist. 
Soc.  Lib.). 
•Hening,  op.  cit.y  i,  250-1,  277. 
*Ibid.,  ix,  54;  Arch.  Am. t  Ser.  iv,  vol.  iii,  420-1.    *Hen.,  ix,  99-100. 
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When  an  election  had  been  determined  upon,  writs  were 
issued  by  the  proper  authority  and  sent  to  the  sheriflfs  of 
the  various  counties.  In  England  writs  for  parliamentary 
elections  were  issued  by  the  Lord  Chancellor,  Lord  Keeper 
or  Lords  Commissioners  of  the  Great  Seal.^  In  Virginia 
the  issuance  of  writs  of  election  was  first  in  the  hands  of  the 
governor  and  then  of  the  assembly.  It  was  restored  to  the 
governor,  and  in  1660  was  given  to  the  secretary.^  The 
law  of  1705  ordered  that  the  writs  were  to  be  signed  by  the 
governor  or  commander-in-chief  and  the  seal  of  the  colony 
affixed/  Writs  for  special  elections  were  usually  issued  at 
the  request  of  the  house  itself. 

In  case  the  proper  officer  failed  to  send  out  the  writ,  the 
sheriff  was  to  call  the  election  without  it.*  It  was  the 
sheriff's  duty  to  give  notice  to  the  people  of  the  time  and 
place  of  holding  the  election.  This  notice  must  be  given  at 
least  six  days  before  election  day."  In  the  early  period 
house-to-house  notice  was  usually  given,'  but  by  the  act  of 
March,  1661-62  the  sheriff  was  required  to  send  copies  of  the 
writs  to  all  ministers  and  readers,  who  were  to  read  the 
notices  on  two  successive  Sundays  after  services  under  penalty 
of  heavy  fine  for  neglect.''  By  the  law  of  1705  the  governor, 
after  signing  and  sealing  the  writs,  was  to  deliver  them  to 
the  secretary  at  least  forty  days  before  the  time  appointed 
for  the  assembly  to  meet.  Within  ten  days  after  the  date 
of  the  writs,  the  secretary  was  to  transmit  them  safely  to 

*  Bishop,  op,  cit.,  106. 

*Hening,  op.  cii„  ii,  22.  The  laws  of  1661-2  (p.  49)  provided  a  heavy 
fine  for  the  secretary  if  he  failed  to  send  the  writ  to  the  sheriff  in  time  to 
give  legal  notice  to  the  voters. 

■Palmer,  Cal,  of  SL  Pap.,  i,  introd.  xxxv,  says  that  the  writs  were 
signed  by  the  governor;  Beverley,  bk.  iv,  (^y. 

*Hening,  i,  517.  ^Und.,  i,  300.  ^Ibid.,  i,  411. 

Ubid.y  ii,  82;  iii,  237-8  (1705);  Bishop,  op.  cit.,  112. 
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the  sheriffs  of  the  counties,  and  they  in  turn,  within  three 
days,  were  to  cause  copies  (with  notice  of  the  time  and 
place  of  election  of  burgesses  endorsed  thereon)  to  be  de- 
livered to  the  minister  or  readers  of  every  parish.  The 
election  was  to  occur  at  least  twenty  days  after  the  sheriff 
received  the  writ.  The  minister  was  to  publish  these  notices 
after  service  every  Sunday  until  election.  He  then  was 
required  to  certify  to  the  sheriff  that  the  writ  had  been 
duly  published  according  to  law.  In  case  of  failure  to  do 
as  here  commanded  the  secretary  incurred  a  fine  of  forty 
pounds  current  money,  the  sheriff  two  thousand  pounds  of 
tobacco,  and  a  minister  or  reader  one  thousand  pounds 
of  tobacco.  Thus  the  system  which  was  inaugurated  in 
1662  with  some  modifications  became  permanent.  Every- 
body was  supposed  to  attend  church  services,  and  since 
dissenting  voters  were  not  numerous  in  Virginia  it 
is  probable  that  only  a  few  were  not  thus  directly  notified. 
Save  that  the  fines  were  increased,  this  system  continued 
unchanged  up  to  the  time  of  the  revolution.^ 

The  officers  of  election  provided  for  in  the  laws  are 
those  already  mentioned,  viz:  the  governor  and  secretary 
who  sent  out  the  writs,  the  minister  who  published  them, 
the  sheriff  who  arranged  for  and  presided  at  the  elections 
in  the  various  counties,  and  then  made  returns  to  the  secre- 
tary, and  later  the  county  clerk  who  kept  a  record  of  the 
returns.  Clerks  were  mentioned  in  the  last  part  of  the 
period,  though  some  of  the  contests  would  seem  to  indi- 
cate that  each  candidate  furnished  his  own  clerk.  Clerks 
are  not  mentioned  in  the  records  for  the  earlier  part  of  the 
period. 

The  method  of  casting  the  vote  at  first  seems  to  have 
been  by  subscription.     That  is,  a  paper,  possibly  headed  by 

^Hening,  op,  cit.,  vii,  520. 
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the  name  of  a  candidate,  was  handed  about.  To  this  paper 
the  voters  subscribed  their  names,  so  that  at  the  end  of 
the  voting  the  combined  lists  gave  the  total  of  the  votes 
for  each  candidate  and  the  names  of  those  voting  for 
each  candidate.*  This  method  did  not  require  the  per- 
sonal attendance  of  the  voters  at  any  one  place,  was 
more  public,  and  gave  fewer  opportunities  for  corrup- 
tion. Nevertheless  it  was  made  illegal  after  October, 
1646,^  but  seems  to  have  been  used  for  a  time  after  that 
date.*  However,  personal  attendance  at  elections  gradually 
came  to  prevail.  The  same  reason  as  that  for  compul- 
sory voting  —  that  of  making  the  elections  deliberative 
bodies — induced  the  legislature  to  require  personal  attend- 
ance.    Both  requirements  were  made  at  the  same  time. 

The  law  of  1699  declared  that  if  the  election  could  not  be 
determined  "  upon  view  by  the  consent  of  the  freeholders 
present,"  the  sheriff  or  his  deputy  should  appoint  as  many 
persons  as  he  should  think  best  to  take  the  poll.*  The 
persons  so  appointed  were  to  "  sett  down  the  names  in  writ- 
ing of  each  freeholder  and  for  whom  he  shall  poll.''  Vot- 
ers, excepting  Quakers  who  make  affirmation  only,  might  be 
required  to  take  the  oath."  The  law  of  1705  contained  the 
additional  provision  that  the  clerks  and  others  appointed 
by  the  sheriffs  must  take  an  oath.  At  that  time  the  vote 
was  to  be  taken  as  follows :  the  clerk  "  shall  write  down 
the  names  of  all  the  candidates,  every  one  in  a  several 
page  of  the  book,  or  in  a  particular  column;  and  then  the 
name  of  every  freeholder  coming  to  give  his  vote  shall 

'  Hildreth,  op.  cit,,  i,  339;  Foote,  Sketches  of  Vd,,  13. 
'Hening,  i,  333-4-  ^Ibid,,  i,  403. 

^In  1693,  however,  it  seems  a  poll  was  required  to  make  the  election 
valid.    See  Jour,  of  Burg.,  Mar.,  1693,  9-10. 
*Hening,  op.  cit.,  iii,  172;  iv,  476-7. 
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be  fairly  written  in  the  several  pages  or  columns  respec- 
tively, under  the  name  or  names  of  such  persons  as  he 
shall  vote  for."  ^  Every  voter  could  vote  for  two  per- 
sons, but  he  need  not  vote  for  both  of  these  at  one  time. 
After  all  votes  oflfered  were  received,  the  sheriff  was  to 
make  declaration  three  times  from  the  court  house  steps, 
and  if  no  more  freemen  offered  to  vote,  he  was  to  conclude 
the  poll.  The  law  of  1762  was  very  similar,  but  required 
the  voter  to  cast  both  his  votes  at  the  same  time  instead  of 
allowing  him  to  vote  twice,  voting  for  one  candidate  each 
time,^  and  empowered  and  required  the  sheriff  at  the  re- 
quest of  candidates  or  their  agents  to  continue  the  election 
to  the  next  day  if  necessary  in  order  to  allow  all  to  vote.* 

The  following  excellent  description  of  a  Virginia  elec- 
tion at  the  beginning  of  the  nineteenth  century  (and  which 
Ingle*  says  is  similar  to  those  of  the  earlier  periods),  is 
taken  from  the  Baltimorean  of  October  27,  1883  : 

All  voted  openly  and  aloud  without  the  intervention  of  the 
sneaking  ballot.  The  candidates  sat  on  the  magistrate's  bench 
above.  The  sheriff  stood  at  the  clerk's  table  below ;  called  every 
voter  to  come,  and  announced  how  he  voted.  The  favored  can- 
didate invariably  bowed  to  the  friend  who  gave  him  his  vote, 
and  sometimes  thanked  him  in  words.    All  over  the  court- 

*Hening,  iii,  239;  vii,  521.  ^Ibid,,  vii,  521. 

*Ibid,,  op.  ciL,  vii,  521-22.  The  journal  of  the  burgesses  for  May, 
1742  (pp.  54-5),  records  an  election  contest  in  which  the  sheriff  (because 
of  a  drunken  riot)  on  promise  of  indemnity  by  the  candidates,  postponed 
the  conclusion  of  the  election  to  the  following  day.  The  law  then  did 
not  permit  this.  The  candidates  refused  to  sign  the  indemnity  bond 
and  so  the  sheriff  re-opened  the  poll  and  declared  elected  the  candidates 
having  the  highest  votes.  These  persons  were  unseated  by  the  bur- 
gesses. It  seems  probable  that  the  law  did  not  provide  a  distinct  time 
for  opening  or  closing  the  polls,  and  the  sheriff  was  allowed  to  use  his 
own  judgment.    See  Jour,  of  Burg-.,  Nov.,  1769,  9-10. 

*  Ingle,  Edw.,  J.  H.  U.  S.,  iii,  182. 
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house  were  men  and  boys  with  pens  and  blank  paper  who 
kept  tally,  and  could  at  any  moment  tell  the  vote  which  each 

candidate  had  received The  election  over  and  the 

result  proclaimed  by  the  sheriff  from  the  court-house  steps, 
forthwith  the  successful  candidates  were  snatched  up,  and 
hoisted  each  one  on  the  shoulders  of  two  stalwart  fellows 
with  two  more  to  steady  them,  and  carried  thus  to  the  tavern, 
where  there  was  a  free  treat  for  all  at  the  candi- 
date's charge.^ 

When  the  polling  of  the  votes  closed,  the  sheriflf  had  to 
make  a  return  of  the  results  of  the  election.  At  first  this 
return  was  made  to  the  secretary's  office  only,  but  later 
he  was  required,  under  oath,  to  deliver  copies  of  the  ori- 
ginal poll  to  the  county  clerk  to  be  placed  on  record. 
Heavy  penalties  were  provided  for  any  failure  to  make 
such  a  return  or  for  a  false  return.  In  the  last  half  of  the 
seventeenth  century  the  tendency  was  to  impose  a  heavy 
fine.^  Later  the  offending  sheriff  was  called  before  the  bur- 
gesses, and  if  he  could  explain  his  failure  to  make  a  return, 
or  could  amend  his  return  to  the  satisfaction  of  the  house, 
he  was  discharged.*  Otherwise  he  was  subjected  to  such 
punishment  as  the  law  or  the  house  might  provide.     If  only 

'  Quoted  in  the  BalHntorean,  Oct.  27,  1883,  from  an  article  by  W.  O. 
Gregory,  in  the  *'  Farmer  and  Mechanic"  of  Raleigh,  N.  C. 

*  In  165Q  a  fine  of  2000  pounds  of  tobacco  was  imposed  for  failure  to 
make  returns.  (Hen.,  i,  532.)  In  1670  a  false  return  might  incur  a 
fine  of  20,000  pounds  to  the  use  of  the  county  and  10,000  to  the  use  of 
the  aggrieved  person,  with  addition  of  all  costs  and  damages.  (Ibid.t 
ii^  356-7.)  In  1660  the  assembly  fined  Martin  Baker,  high  sheriff  of 
New  Kent,  for  ** undue  proceedings"  in  the  election  of  burgesses. 
(Ibid.,  ii,  33.) 

'  A  few  instances  where  explanations  were  required  are  gfiven  in  the 
following  references :  y<7«r.  of  Burg,,  May,  1742,  8;  Oct.,  1755,  9; 
March,  1755,  6,  28;  Oct.,  1710.  CaL  St.  Pap.,  i,  142,  etc.  Also  ex- 
planations for  failure  to  make  returns:  Jour,  of  Burg,,  Oct.,  1755,  9; 
March,  1756,  16-17;  March,  1756,  57"^;  April,  1757,  12,  44-5;  Nov., 
1761,  18,  etc. 
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some  small  technical  point  of  the  law  was  unfulfilled  the 
clerk  of  the  house  corrected  the  return.* 

Judging  the  election  and  qualifications  of  members 
was  an  important  step  in  the  process.  It  will  be  re- 
membered that  the  legislature  of  16 19  refused  to  admit  two 
burgesses  because  it  judged  them  not  properly  qualified. 
In  November,  1652,  the  burgesses  carried  this  so  far  as 
to  expel  two  members  whose  characters  were  considered 
inconsistent  with  the  high  standard  expected  of  burgesses.^ 
There  are  many  other  instances  in  which  the  house  as- 
serted its  control  over  elections  of  its  own  members.*  The 
case  of  Isle  of  Wight  county  which  had  returned  three 
members  contrary  to  the  law  then  in  force,  already  has 
been  referred  to.*  The  decision  of  the  house  that  "  since 
no  burgess  is  admitted  without  legal  and  deliberate  exam- 
ination of  his  returns,  that  it  cannot  consist  with  the  honor 
of  the  house  to  dismiss  him  from  attendance  during  the  con- 
tinuance of  that  assembly  of  which  he  is  a  member,"  sums 
up  the  whole  power  belonging  to  the  assembly,  and  shows 
it  to  have  full  and  exclusive  authority  to  decide  on  the 
qualifications  and  return  of  members. 

The  first  record  of  something  resembling  the  modern 
committee  system  for  examining  election  returns  appears 
in  the  orders  of  the  assembly  of  1663,  when  such  a  com- 
mittee was  appointed  to  examine  the  election  returns  of 
newly  elected  members.*^     The  committee  on  privileges  and 

*  A  few  references:  Jour,  of  Burg.,  May,  1742,  8;  Oct.,  1755. 

'Hening,  i,  374-5;  see  p.  51. 

■  The  assembly  of  1659  decided  a  contested  election  case  in  favor  of 
the  return  made  by  sheriff.  {Ibid. ,  i,  514. )  There  was  also  a  case  where 
the  sheriff  was  fined  for  taking  too  active  a  part  in  the  election.  {IHd., 
ii,  33,  etc.) 

*Hening,  op.  cit.,  ii,  253;  see  p.  43. 

*Hening,  ii,  198;  Randolph  MSS„  281. 
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elections  grew  in  importance  until  in  the  eighteenth  century 
many  pages  of  the  journals  of  the  house  are  filled  with  the 
reports  of  that  committee.  After  the  committee  was  estab- 
lished it  would  seem  that  the  usual  process  was  to  refer 
to  the  committee  such  matters  as  election  contests, 
charges  against  members,  breaches  of  privilege,  etc.  The 
committee  either  investigated  directly  or  provided  for  in- 
vestigation before  justices  of  the  peace,  then  made  its 
report  and  recommendations  to  the  house.  Occasionally 
the  house  settled  such  questions  without  referring  them 
to  the  committee.  During  the  time  the  case  was  under 
consideration  in  the  house,  the  member  whose  case  was 
under  discussion  withdrew.^ 

Most  of  the  occasions  for  examining  into  elections  were 
furnished  by  contests.  Contests  were  made  in  Virginia 
much  as  in  England,  either  by  petition  or  by  "  scrutiny."  * 
This  last  meant  simply  an  examination  of  the  poll-list.  In 
England  tie  votes  were  decided  by  the  House  of  Commons, 
but  in  Virginia  the  sheriff,  if  a  freeholder,  decided  by  re- 
turning either  member  he  pleased.^ 

The  method  of  procedure  as  laid  down  by  the  assembly 
of  September,  1744,  was  that  the  petitioner  (or  his  agent) 
who  brought  the  contest,  should  give  to  the  sitting  mem- 
ber a  list  of  the  voters  objected  to,  with  the  objections  to 
each.  The  sitting  member  should  then  do  the  same  thing 
for  the  petitioner.  Sometimes  this  had  to  be  done  within 
three  days,  sometimes  within  ten,  and  sometimes  no  time 
was  stated.*  In  some  cases  the  evidence  seems  to  have 
been  given  directly  before  the  committee.  In  others,  prob- 
ably those  counties  at  a  distance,  evidence  as  to  the  quali- 
fications of  voters  was  taken  before  justices  and  then  certi- 

^Jour»  of  Burg.,  May,  1742,  37.  'Hening,  vii,  522. 

*Ibid.,  vii,  522.       ^Jour.  of  Burg,,  March,  1756,  10,  12,  13,  18,  etc. 
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fied  to  the  committee.  The  voter,  even  though  he  had 
taken  oath  to  owning  a  freehold,  was  yet  subject  to  ex- 
amination by  both  sides  as  to  whether  he  had  a  freehold, 
how  long  he  had  possessed  it,  and  whether  or  not  he  had 
paid  quit  rents  for  it,  etc/  In  case  the  house  thought  that 
a  contest  petition  was  frivolous  and  vexatious,  the  ex- 
penses of  the  sitting  member  in  defending  himself  were  as- 
sessed on  the  petitioner.'^  The  recommendation  of  the 
committee  was  usually  accepted  by  the  house,  but  the  fact 
that  occasionally  a  case  was  referred  back  to  the  commit- 
tee or  the  recommendation  entirely  rejected  shows  how 
vigorously  these  contests  were  sometimes  fought  out. 
Either  party  could  have  an  attorney  and  sometimes  the 
clerk  of  the  committee  on  contests  was  allowed  to  serve  in 
that  capacity.' 

Although  we  do  not  have  a  full  record  of  the  committee's 
proceedings  and  of  the  evidence  that  came  before  it,  the 
journals  contain  the  substance  of  its  reports  to  the  house. 
A  careful  perusal  of  these  reports  reveals  much  of  the  inner 
workings  of  the  elections  for  burgesses,  as  well  as  something 
of  the  character  of  officials  and  candidates.  For  this  reason 
some  of  the  more  interesting  of  the  very  large  number  of 
contests  will  be  related  here.  Doubtless  there  were  cases 
where  the  laws  were  stretched  in  order  to  qualify  some  one 
to  vote ;  and  it  is  certain  that  then,  as  now,  fraud  was  some- 
times practiced  and  occasionally  with  success.  This  was 
probably  the  case  in  the  election  in  Elizabeth  City  county 
for  the  assembly  of  November,  1762,  when  evidence  was 
presented  to  the  committee  to  show  that  one  man  who  for 
years  had  been  so  demented  that  he  did  not  recognize  his 

^Jour.  of  Burg,,  Sept.,  1744,  lO-ii;  Feb.,  I745»  13;  Nov.,  1762,  70,  etc. 
^Ibid,,  Feb.,  1745,  16,  51;  Mar.,  1756,  70.  etc. 
^Ibid,,  Feb.,  1745,  33;  Mar.,  1756,  (i-l* 
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friends  on  the  street,  was  on  the  day  of  election  fully  in 
possession  of  his  senses  and  competent  to  vote.  The  evi- 
dence presented  to  show  his  competency  was  that  he  had 
asked  who  was  ahead  and  when  told  that  his  candidate 
was  behind  he  had  asked  to  be  carried  to  the  polls  to  vote, 
and  that  on  the  way  his  shoe  having  fallen  oflf  he  had 
known  enough  to  stop  and  have  it  picked  up.  The  commit- 
tee decided  that  the  man  was  in  his  right  mind  at  that  time 
and  therefore  a  legal  voter.*  From  all  the  evidence  pre- 
sented in  the  many  contests,  to  be  referred  to  later,  it  is  fair 
to  infer  that  elections  in  colonial  Virginia  were  not  more 
ideal  than  our  elections  of  the  present  day. 

It  sometimes  seemed  that  people  took  advantage  of 
election  contests  to  stir  up  scandal  or  to  gain  some  private 
advantage.  In  the  contest  of  John  Tabb  against  William 
Wages  of  Elizabeth  City  county,  1755-6,  the  right  of  two 
persons  to  vote  rested  on  their  claim  to  the  same  land. 
One  of  these  had  occupied  the  land  for  several  years;  the 
other  held  deeds  and  said  the  occupant  was  illegitimate  and 
could,  therefore,  not  get  valid  title  from  his  reputed  father. 
Only  the  man  who  had  valid  title  to  the  land  was  the  legal 
voter ;  hence  it  followed  that  whoever  the  committee  should 
decide  had  a  right  to  vote,  could  claim  by  this  decision  a 
presumption  of  title  to  the  land.  As  to  the  legitimacy  of 
the  occupant,  the  committee  wisely  said,  "  your  Committee 
did  not  think  proper  to  enter  into  the  Examination  of  that 
Point.''  Nevertheless  it  decided  that  the  occupant  and  not 
the  other  man  was  entitled  to  vote.* 

One  of  the  most  frequent  grounds  of  contest  was  that  of 
treating  at  election  or  before.  The  law  prohibited  treat- 
ing after  the  election  writ  had  been  issued.     Yet  the  testi- 

^Jour.  of  Burg,,  Nov.,  1762,  27-31,  36. 
*Ibid.,  Mar.,  i7S5-6»  3a-7»  58. 
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mony  showed  that  this  law  was  not  strictly  enforced. 
Violation  of  this  act  was  in  a  certain  sense  regarded  as 
bribery,  and  for  that  reason  will  be  associated  with  other 
bribery  cases. 

Though  laws  concerning  bribery  in  elections  had  long 
before  been  enacted  in  England,  in  Virginia  they  first  ap- 
peared in  1699.  Then  it  was  provided  that  any  gift  of 
money,  meat,  drink,  or  provisions  for  votes,  would  make 
the  election  void.  Even  a  promise  to  give  anything  to  in- 
fluence a  vote,  disqualified  the  promisor  to  sit  as  a  burgess.^ 
By  the  law  of  1762  the  time  within  which  treating  was  pro- 
hibited was  extended  so  as  to  begin  with  the  dissolution 
of  the  assembly.^  After  a  few  years  this  was  modified  so 
as  to  allow  the  candidate  to  entertain  in  his  own  house  in 
the  ordinary  course  of  hospitality.* 

These  were  the  legal  provisions;  but  in  1745  the  bur- 
gesses passed  a  resolution  for  their  own  guidance  as  fol- 
lows: 

Resolved,  That  if  it  shall  appear  any  Person  hath  procured 
himself  to  be  elected,  or  returned  a  Member  of  this  House, 
or  endeavoured  so  to  be,  by  Bribery  or  any  other  corrupt 
Practices,  this  House  will  proceed  with  the  utmost  Severity 
against  such  Person. 

Resolvedy  That  if  it  shall  appear  that  any  Person  hath 
been  tampering  with  any  Witness,  in  Respect  of  his  Evidence 
to  be  given  to  this  House,  or  any  Committee  thereof,  or 
directly  or  indirectly,  hath  endeavoured  to  deter  or  hinder 
any  Person  from  appearing  or  giving  Evidence,  the  same  is 
declared  to  be  a  high  Crime  and  Misdemeanor,  and  this  House 
will  proceed  with  the  utmost  Severity  against  such  Offender. 

*  Bishop,  op.  cit.,  197;  Hening,  op.  cit.y  iii,  173.    This  was  re-enacted 
in  1705,  Hen.,  iii,  243. 

*  Hening,  vii,  526.  *Ibtd.,  viii,  313-4. 
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At  the  same  time  they  adopted  the  committee  report  to 
prevent  treating  after  the  issue  of  writs  for  election  of 
burgesses.^ 

The  need  for  the  resolutions  is  shown  by  a  contest 
that  was  reported  by  the  committee  just  a  short  time  after 
the  adoption  of  these  resolutions.  It  was  the  case  of 
Francis  Epps  against  Stephen  Dewey  of  Prince  George 
county.  The  evidence  shows,  that  on  the  evening  before 
the  election  nearly  eighty  voters  of  that  county,  some  of 
whom  lived  more  than  thirty  miles  distant,  went  to  the 
home  of  Dewey,  and,  because  it  was  very  cold  and  the 
ground  covered  with  snow,  were  entertained  over  night  at 
Dewey's,  where  they  were  supplied  with  food,  shelter  and 
rum;  that  Mrs.  Dewey  said  she  was  busy  all  night  giving 
out  rum;  that  at  least  one  and  perhaps  several  voters  were 
drunk  the  next  morning;  that  neither  Dewey  nor  any  one 
for  him  had  invited  these  people  to  come,  or  had  at  any 
time  solicited  votes  for  him;  that  most  of  those  present 
voted  for  him  the  next  day,  but  had  intended  to  do  so  even 
before  they  went  to  Dewey's;  that  one  person  who  voted 
for  Dewey  said  although  he  had  promised  to  vote  for  him, 
he  would  not  have  done  so  if  he  had  not  gone  to  Dewey's 
that  night;  that  on  election  day  Dewey's  wife  employed  a 
neighbor  and  friend  to  take  some  of  Dewey's  negroes  and 
a  hogshead  of  punch  to  the  court  house ;  that  the  friend  put 
the  punch  about  a  hundred  yards  from  the  door,  arranged 
the  faucet,  tasted  it  to  see  if  it  had  enough  spirit  in  it, 
and  then  went  into  the  court  house;  that  soon  after  the 
voting  began,  Dewey's  negroes,  in  the  absence  of  the 
neighbor,  invited  the  freeholders  to  drink,  and  said  those 
for  Dewey  could  drink  as  much  as  they  pleased;  that  two 
witnesses  testified  that  William  Hall,  a  son  of  Dewey's  wife,. 

^Jour.  of  Burg,,  Feb.,  1745,  19-20. 
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intreated  several  persons  to  drink;  that  Dewey  had  not 
known  of,  or  ordered  these  things  done,  and  on  election  day 
he  had  refused  to  treat  before  the  poll  was  concluded ;  that 
when  Dewey's  friends  had  heard  of  the  punch  they  had 
gone  to  the  hogshead,  pulled  out  the  faucet  and  stopped 
it  up.  Such  was  the  testimony.  The  committee  declared 
that  Dewey  had  not  been  at  fault  and  therefore  had  been 
duly  elected.  The  house  sustained  this  declaration  by  a 
vote  of  fifty-three  to  seven.  The  petitioners  were  assessed 
Dewey's  costs  in  defending  himself. 

This  decision  was  reached  on  Saturday  and  on  the  Mon- 
day following  Mr.  Conway  who  had  made  the  report  of 
the  committee  on  contests  on  Saturday  was  ordered  to 
bring  in  a  bill  to  prevent  giving  or  selling  strong  drink  on 
election  day  before  the  polls  closed.  He  brought  in  the 
bill  the  next  day.*  It  would  hardly  be  expected  that  an  as- 
sembly that  had  failed  to  see  the  weak  points  in  its  decision 
of  the  Dewey  case,  would  be  able  to  provide  for  a  law  to 
remedy  the  evils  there  shown;  and  in  fact,  neither  at  that 
session  or  at  any  other  of  that  assembly  does  any  such  law 
appear  to  have  been  passed.^ 

Another  instance  occurred  in  the  election  to  the  assembly 
of  April,  1757.  A  contest  made  on  the  ground  that  the 
candidate  had  treated,  was  opposed  on  the  plea  that  the 
treating  was  not  done  by  the  candidate  or  by  his  orders. 
Nash,  the  sitting  member,  admitted  that  when  the  bill  for 
liquor  was  presented  to  him  after  the  election,  he  had  paid 
it.  Such  bills  had  been  paid  by  all  other  candidates  except 
the  contestant  who  had  refused  to  pay  for  any  save  "  a 
Tickler  of  Rum  and  a  Bottle  of  Rum  *'  which  he  had  or- 
dered.    The  house  decided  in  favor  of  Nash.^ 

^Jour.  of  Burg.,  Feb.,  1745,  59  ff»  67. 

"Hening,  op.  cit.,  v,  310-407. 

*Jour,  of  Burg.,  April,  1757,  56.    A  side  piece  of  evidence  was  to  the 
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In  general  it  may  be  said  that  where  the  evidence  was  to 
the  effect  that  the  candidate  knew  of  the  treating  he  was 
commonly  held  to  be  disqualified  to  hold  the  seat,  and  if  he 
did  not  know  of  it  he  was  not  disqualified.^ 

An  arrangement  between  the  member  and  the  person 
contesting  to  withdraw  the  contest  or  to  exclude  certain 
evidence  was  regarded  as  corrupt  and  sufficient  ground  for 
declaring  the  seat  of  the  sitting  member  vacant,  and  the  or- 
dering a  new  election.  *  An  offer  to  serve  without  pay, 
made  for  the  purpose  of  influencing  votes  was  considered 
bribery/ 

Punishment  for  violating  the  election  laws  has  already 
been  referred  to  incidentally  in  other  connections,  but  a  few 
additional  cases  will  be  noticed.  In  April,  1684,  ^  sheriff 
was  fined  two  thousand  pounds  of  tobacco  for  making  an  im- 
proper return.  *  In  1745  some  candidates  gave  a  written 
promise  to  oppose  county  or  parish  division  and  thereby 
got  many  votes.  It  was  held  that  these  men  were  not 
duly  elected.  *  Any  one  interfering  with  the  election  was 
subject  to  punishment  either  of  a  reprimand  by  the  house, 
a  fine,  or  such  other  penalty  as  the  house  determined  upon. 

Vacancies  were  filled  by  special  elections  managed  in  the 
same  way  as  regular  elections  were.  The  few  cases  men- 
tioned in  the  early  record  do  not  indicate  definitely  who 

effect  that  a  merchant  had  offered  to  pay  costs  of  a  suit  against  Nash 
(if  the  plaintiff  could  prove  that  Nash  had  been  at  fault  in  the  suit), 
providing  the  said  plaintiff  would  vote  for  Nash.    He  so  voted. 

^Jour.  of  Burg,,  May,  1740,  41-2;  May,  1742,  37;  March,  i755-^» 
2Z.  32-5;  March,  1756,  58;  1772,  loi;  etc. 

^Ibid.,  May,  1742,  38,  41 »  57- 

^lbid,y  March,  1755-6,  32-5;  Chalmers,  Hist,  of  Rev,,  ii,  71. 

*  Virginia  Mag.  of  Hist,,  x,  238. 

^Jour.  of  Burg,,  Feb.,  I745»  73- 
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issued  the  writs  for  such  elections/  but  it  seems  probable 
that  they  were  issued  as  in  regular  elections,^  from  the 
secretary's  office,  probably  on  notice  of  a  vacancy  from  the 
house.  At  a  later  time  the  house  asked  the  governor  to 
issue  writs  to  fill  vacancies.  The  act  of  1699  provided  that 
the  sheriff  should  appoint  a  sufficient  number  of  persons  to 
notify  the  freeholders  of  the  time  and  place  of  the  election 
to  fill  vacancies.*  This  law  was  re-enacted  in  1705/  in 
1762,"  and  again  in  1769.®  After  the  overthrow  of  the 
royal  government,  the  president  of  the  convention  was  di- 
rected to  issue  an  order  to  the  sheriff  or  the  clerk  of  the 
county  committee  to  call  an  election  to  fill  the  vacancy.^ 
In  some  respects  this  followed  the  plan  in  use  in  England, 
as  when  parliament  was  not  in  session  the  speaker  made 
a  request  to  the  king's  secretary  to  issue  writs  calling  elec- 
tions to  fill  vacancies.® 

*Hening.,  op.  cit,,  i,  374-5,  493-  ^Ihid.y  ii,  J05,  203,  etc. 

^Ibid,,  iii,  174.  *Ibid,,  241. 

^Ibid,y  vii,  525.  *Ibid,,  viii,  312-13. 

'^ Ibid,,  ix,  55.    Am,  Arch,  Ser,,  iv,  vol.  iii,  421. 

*  Bishop,  op,  cit,t  no,  cites  Geo.  Ill,  chap.  41. 


CHAPTER  IV 

The  House  of  Burgesses — Organization  and 
Procedure 

Officers  were  one  of  the  first  essentials  in  the  organiza- 
tion of  the  house.  In  the  records  of  the  seventeenth  cen- 
tury the  only  officers  mentioned  are  speaker,  clerk,  and 
sergeant-at-arms.  Yet  it  is  probable  that  a  chaplain, 
doorkeepers,  and  messengers  always  present  in  later 
times,  were  also  a  part  of  the  machinery  of  the  earlier 
period.  The  mere  absence  of  any  notice  of  these  officers 
is  not  conclusive  evidence  that  they  were  not  present,  for 
Hening  says  nothing  even  of  a  speaker  from  1619  to 
1646  ^  though  it  is  reasonably  certain  that  there  was  such 
an  officer  at  every  session  of  the  assembly.  So  there  might 
have  been  other  officers  and  yet  no  mention  may  have  been 
made  of  them.  The  office  of  treasurer  ^  was  probably  one 
of  later  development,  the  money  at  first  being  in  control 
of  the  royal  officials.  It  was  realized  that  control  over  the 
treasurer  would  mean  a  more  certain  control  over  the  dis- 
bursement of  money,  and  that  to  elect  him  was  to  have 
power  to  control  him.  At  first  the  whole  assembly  elected 
the  treasurer,^  but  gradually  the  burgesses  secured  the 
privilege  of  keeping  money,  as  well  as  money  bills,  in  their 

*  Hening,  i,  322. 

•A  royal  treasurer  was  appointed  from  1636  to  1693,  when  the  office 
became  elective.     Vd.  Mag.  of  Hist,  ^  ix;  Stanard,  Colonial  Register. 

•Hening.,  op,  cit.,  iii,  93.    The  first  treasurer  elected  by  the  assembly 
was  G}1.  £dw.  Hill,  1691. 
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own  control.  They  elected  the  treasurer  usually  from  their 
own  number,  and  from  1738  to  1766  the  same  man  held 
both  the  offices  of  speaker  and  treasurer/ 

The  title  of  the  presiding  officer  was  "speaker/'  and  it  was 
never  changed  till  the  convention  of  1775,  when  he  was 
called  president.^  When  the  assembly  came  together  for 
the  first  time  one  of  its  earliest  duties  was  to  choose  a 
speaker  for  the  house  of  burgesses.  Nothing  relating  to 
the  manner  of  choosing  the  speaker  appears  in  the  records 
before  1653.  At  that  time  the  governor  and  council  sent 
a  letter  to  the  assembly  advising  them  not  to  elect  Lieu- 
tenant Colonel  Chile  as  speaker,  because  he  was  inter- 
ested in  a  vessel  soon  to  arrive,  and  the  vessel  was  to  be  a 
subject  of  discussion  by  the  assembly.'  After  taking  the 
oath,  the  burgesses  sent  a  committee  of  four  to  the  gov- 
ernor and  council  to  learn  their  reasons  **  wherefore  they 
cannot  joyne  with  us  the  burgesses  in  the  business  of  this 
assembly  about  the  election  of  Lieut.  Coll.  Walter  Chile 
for  speaker  of  this  assembly."  At  last  Chile  was  elected 
speaker  by  a  "  plurality  "  vote,  but  on  his  own  request  he 
was  allowed  to  resign  so  as  to  give  his  attention  to  his 
private  affairs.  William  Whitby  of  Warwick  county  was 
then  chosen  to  the  place.     From  this  case  it  would  seem 

*The  house  once  said  that  money  should  be  paid  out  only  on  its  order. 
(Hartwell,  Blair  and  Chilton,  62.)  In  1758  the  governor  was  instructed 
by  the  home  government  to  separate  the  offices  of  speaker  and  treas- 
urer, but  the  separation  did  not  take  place  until  eight  years  later.  Then 
upon  the  death  of  the  incumbent  he  was  fotmd  indebted  to  the  colony 
to  the  amount  of  ;f  100,761. 

*ArcA,  Am.  Series^  iv,  vol.  iii,  421;  also  Jour,  of  Convention. 

•  Upon  its  arrival  the  ship  was  declared  forfeit,  and  was  sold  to  Chile 
for  ;f 400,  the  appraised  value.  The  sale  was  made  by  the  assembly,  and 
the  bill  of  sale  executed  by  the  governor  and  the  speaker  of  the  assem- 
bly. It  is  not  strange  therefore  that  the  governor  and  council  should 
have  had  objections  to  Chile.     Hening,  op,  cit,,  i,  382,  385. 
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that  the  speaker  was  chosen  by  the  assembly,  and  that  the 
governor  and  council  as  a  part  of  the  assembly  had  a  voice 
in  his  election ;  that  is,  the  choice  was  a  right  of  the  whole 
assembly  and  not  of  the  burgesses  alone/  Nevertheless 
the  burgesses  of  1659  by  a  unanimous  vote  chose  Edward 
Hill  as  speaker  and  his  election  was  confirmed  by  the  gov- 
ernor,^ and  this  last  seems  to  have  been  the  regular  method 
of  choosing  after  that  date.  Even  at  this  session  the  bur- 
gesses asked  the  governor  to  assist  them  in  preparing  an 
address  to  the  Lord  Protector,  asking  the  confirmation 
of  the  privileges  they  then  possessed,  especially  the  election 
of  their  own  officers.'  The  same  man  was  frequently 
re-elected  speaker  by  several  succeeding  assemblies.  John 
Robinson  served  as  speaker  for  about  twenty-five  years,* 
though  he  was  not  always  re-elected  without  opposition.*^ 

The  speaker's  duties  were  those  ordinarily  belonging  to 
the  presiding  officer  in  that  age,  such  as  presiding  over 
the  deliberations  of  the  house,  signing  bills  after  passage 
by  the  assembly,  and  acting  as  spokesman  for  the  house. 
Just  before  the  revolution  his  powers  were  somewhat  ex- 
tended. In  at  least  one  instance  a  tie  vote  was  decided  by 
the  speaker's  vote.*  For  his  services  he  received  a  salary 
which  ranged  from  6,000  to  10,000  pounds  of  tobacco 
annually.^ 

Although  the  secretary  of  the  colony  was  not  in  the  strict 
sense  an  officer  of  the  assembly,  his  office  had  of  necessity 
close  relations  with  the  legislature.  The  king  appointed 
to  this  office,  but  sometimes  indirectly  through  the  gov- 
ernor. 

^Hcning,  op.  cit.,  i,  377-9-  ^IHd.,  50S-6»  note. 

^IHd.,  512.  *Tyler,  Patrick  Henry,  56. 

^Jour.  of  Burg.,  May,  1742.  ^Ibid,,  Nov.,  1769,  144. 

^Hening,  i,  424  (1656);  ii,  38  (1660-1). 
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The  clerk  of  the  burgesses  was  for  a  time  elected  by 
that  body.  But  in  1686  James  II  wrote  to  the  governor 
directing  him  to  dismiss  Robert  Beverley,  clerk  of  the 
burgesses,  because  he  had  dared  to  discuss  the  veto  power 
of  the  governor,  and  because  he  had  refused  to  surrender 
the  records  of  the  house  of  burgesses.^  The  governor  was 
directed  to  appoint  some  one  else  as  clerk  and  to  see  that 
the  new  clerk  did  the  work.  However,  the  king  directed 
that  the  assembly  should  continue  to  pay  the  clerk.* 
Francis  Page  was  appointed  by  the  governor.^  This 
seems  to  have  established  a  precedent  and  the  governor 
continued  to  appoint  to  this  office.  In  1693  'the  burgesses 
tried  to  recover  their  "  antient  usage  and  custom ''  of 
choosing  their  own  officers,*  but  as  late  as  September,  1744, 
and  probably  till  the  revolution,  the  clerk  still  held  office  by 
commission  from  the  governor.*^ 

There  is  some  confusion  in  the  records  in  the  use  of  the 
term  clerk.  In  the  journal  of  the  upper  house  the  clerk  is 
sometimes  called  the  clerk  of  the  council  and  sometimes 
clerk  of  the  general  assembly.®  In  most  references  the 
house  clerk  was  the  clerk  of  the  burgesses  and  the  clerk 
of  the  council  was  the  clerk  of  the  assembly.  The  gov- 
ernor appointed  the  clerk  of  the  burgesses  in  the  presence 
of  the  council  in  the  council  chamber.  "^     The  clerk  of  the 

^Hildreth,  op.  cit.,  i,  562;  Randolph  Papers,  iii,  399,  429-34  (Va. 
Hist.  Soc.  Lib.);  Hartwell,  Blair  and  Chilton,  28-30,  40.  See  Hen., 
iii,  541-71,  for  documents  relating  to  Beverley. 

*Hening,  iii,  40-1,  55o;  Jour,  of  Coun.  as  Upper  House,  Aug.  (1702),. 
i»  2,  3. 

•Palmer,  Cal,  Si,  Pap,,  i,  introd.,  xxxvi,  xliii,  20. 

*Ibid,y  i,  xlvi,  33;  Jour,  of  Burg.,  March,  1693,  8-12. 

^Ihid.,  1744. 

^Jour.  of  Coun.  as  Upper  House,  Nov.,  1685,  57,  65. 

'^Ibid.y  Aug.,  1702,  2-3;  Jour,  of  Burg.,  May,  1740,  i. 
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general  assembly  was  probably  also  appointed  in  a  similar 
way.* 

Throughout  most  of  the  i8th  century  the  house  had  four 
doorkeepers  and  the  council  one.  These  were  chosen  by 
each  house  for  itself  and  were  paid  by  appropriations  from 
the  general  treasury.  When  a  vacancy  occurred  persons 
petitioned  for  the  place  and  the  house  voted  on  the  candi- 
dates. While  the  house  met  at  Jamestown  it  was  custo- 
mary to  make  the  parish  sexton  one  of  the  doorkeepers.* 
In  1772  these  officials  were  furnished  a  "decent  Suit  of 
Qothes  "  and  "  a  great  Coat "  by  order  of  the  house. 

In  the  middle  of  the  17th  century  the  sheriff  of 
James  City  county  was  acting  as  sergeant-at-arms.'  It  was 
the  usual  custom  for  the  house  to  elect  some  one  to  hold 
the  position  of  sergeant-at-arms  and  mace-bearer.  Yet 
about  1752  Thomas  Hall  presented  a  commission  from  the 
governor  and  was  admitted  to  that  office.  Somewhat  later 
in  the  same  session  the  governor  "  appointed  "  Mr.  Epps 
to  succeed  Mr.  Hall,  which  seems  conclusive  evidence  that 
for  a  short  period  the  governor  filled  the  office.* 

The  records  do  not  show  whether  or  not  the  messenger 
was  a  permanent  officer,  but  in  1692-3  when  the  governor 
directed  the  sheriff  of  James  City  county  to  provide  an  offi- 
cer to  attend  the  burgesses,  the  house  replied  that  it  had 
already  appointed  a  messenger  of  its  own.'  Whether  per- 
manent or  temporary,  this  shows  that  the  office  was  filled 
by  the  house  itself. 

In  1 718  the  general  assembly  and  general  court  em- 
ployed a  regular  chaplain,  to  be  paid  one  pound  current 
money  for  each  sermon  preached.®    But  it  is  probable  that 

"Palmer,  CaL  of  St,  Pap.,  i,  93-  *Ilnd,,  58. 

"Howe,  op.  cit.,  66.  *Jour.  of  Burg.,  Feb.,  1752,  I,  118. 

•Palmer,  op.  cit.,  i,  33;  Jour,  of  Burg,,  March,  1692-3,  4-5. 
•Palmer,  op,  cit.,  introd.,  Ix. 
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the  house  had  its  own  chaplain  during  most  of  the  i8th 
century.  It  was  his  duty  to  attend  and  read  prayers  each 
morning  about  one  hour  before  the  regular  meeting  of  the 
house.  For  this  he  was  paid  a  regular  salary.  The  only 
other  officer  was  a  public  printer,  whose  position  was  cre- 
ated when  it  became  customary  to  print  the  session  laws 
and  the  journals. 

Thus  we  see  the  burgesses  developed  a  set  of  officers 
similar  in  most  respects  to  those  of  the  presentnday 
legislative  body.  Since  the  same  body,  the  English  par- 
liament, served  as  the  model  for  the  Virginia  colonial  as- 
sembly and  for  the  modern  legislative  body,  this  simi- 
larity is  to  be  expected.  This  account  serves  to  show  the 
similarity  and  also  the  order  of  development  of  the  differ- 
ent officers. 

The  privilege  and  immunities  of  members  of  the  house 
were  never  very  numerous,  consisting  of  only  a  few  well 
defined  principles.  Of  these  the  earliest  to  be  declared  was 
freedom  from  arrest.  It  will  be  recalled  that  the  assembly 
of  1623,  under  the  company,  gave  to  members  this  im- 
munity during  the  session  for  one  week  before,  and  one  week 
after.  The  privilege  was  again  claimed  in  1631-2,  and  in 
1643.  O^  "the  latter  date  the  time  of  freedom  was  ex- 
tended so  that  the  law  should  go  into  effect  at  the  time  of 
the  election  and  continue  in  force  until  ten  days  after  the 
dissolution  of  the  assembly.*  In  March,  1658,  the  privilege 
formerly  granted  to  the  members  of  the  assembly  was  ex- 
tended to  their  attendants  and  for  the  same  time  as  men- 
tioned in  1643.^  A  little  later  ( 1661-2)  this  was  so  modified 
that,  if  the  assembly  adjourned  for  more  than  one  month,  the 
privilege  should  expire  ten  days  after  the  end  of  the  first  ses- 
sion.    If  the  member  was  arrested  during  the  time  between 

'Hening,  op.  cit.,  i,  263.  *Ibid.,  i,  444. 
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sessions  and  prosecuted  to  execution,  he  was  to  have  a  sus- 
pension of  execution  ten  days  before  the  next  session  began, 
and  this  suspension  was  to  continue  till  ten  days  after  the 
close  of  the  session.^  A  law  of  1664  provided  that  no 
arrest  should  be  made  at  James  City  for  the  period  of  five 
days  before  and  five  days  after  the  sessions  of  the  general 
court  and  of  the  assembly,  unless  the  person  or  persons  re- 
sided in  that  county.^  This  was  plainly  the  result  of  an 
effort  to  prevent  the  interference  of  the  local  authorities 
with  the  general  government,  and  reminds  us  of  the  pur- 
pose of  exclusive  congressional  control  of  the  District  of 
Columbia. 

The  privilege  of  freedom  from  arrest  seems  to  have  been 
considerably  modified  in  1705.  It  was  then  enacted  that 
members  should  be  "  in  their  persons,  servants,  and  estates, 
both  real  and  personal,  free,  exempted,  and  privileged  from 
all  arrest,  attachments,  executions,  and  all  other  process 
whatsoever  (save  only  for  treason,  felony  or  breach  of 
the  peace)  during  his  or  their  attendance  upon  the  General 
Assembly,  by  the  space  of  ten  days  before  the  beginning, 
and  ten  days  after  the  conclusion  of  every  session  of  the 
Assembly."  *  In  case  an  assembly  was  prorogued  more 
than  twenty  days  process  might  begin,  but  it  must  cease 
ten  days  before  the  beginning  of  the  next  session.  This 
was  re-enacted  in  1762.* 

Not  only  were  the  burgesses  privileged  from  arrest  but 
it  would  seem  they  could  not  waive  that  privilege  without 
consent  of  the  house.  At  least,  April  13,  1756,  the  house 
ordered  that  Mr.  Power  and  Mr.  Clinch  have  leave  to 
waive  their  privilege  and  answer  to  indictments  preferred 

^Hening,  op.  ciL,  ii,  107;  Laws  of  1661-2,  51. 

•Hcning,  ii,  213.  *Ibid.,  iii,  244;  Beverley,  bk.  iv,  7. 

*Hening,  vii,  526-7. 
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against  them  in  the  general  court  then  in  session.  At  the 
same  time  members  of  the  house  were  given  permission  to 
appear  as  witnesses  in  cases  where  other  members  were 
under  indictment.*  A  year  later  it  was  resolved  that 
privilege  from  arrest  did  not  apply  to  cases  involving 
breach  of  the  peace.  ^  A  court-martial  might  not  proceed 
against  members  during  a  session.^  Freedom  from  arrfest 
was  extended  even  to  the  person  employed  by  the  clerk  to 
engross  bills  and  to  transcribe  business  of  the  assembly.* 

That  it  was  not  the  intention  to  have  this  privilege  used 
unfairly  is  seen  in  a  case  which  occurred  in  1764.  An  execu- 
tion had  been  issued  by  the  general  court  against  a  bur- 
gess's property  in  slaves,  and  he  was  about  to  use  his  free- 
dom from  arrest  to  defy  the  decree  of  the  general  court 
and  remove  the  slaves  from  the  colony,  when  the  house  al- 
lowed execution  to  be  served." 

From  the  instances  here  cited  it  is  clear  that  this  privi- 
lege was  granted  partly  for  the  convenience  of  the  in- 
dividual member  (as  in  case  of  protection  to  servants  of 
members),  but  largely  that  the  public  business  might  not 
be  interrupted  for  trifling  reasons,  or  by  factious  or  re- 
vengeful persons,  and  that  abuse  of  the  privilege  was  not 
permitted. 

Another  privilege  of  burgesses  during  the  greater  part 
of  the  colonial  period  was  immunity  from  compulsory  ser- 
vice as  sheriff.®  Appointment  to  the  office  of  sheriff  had 
been  used  by  the  govenor  to  get  rid  of  burgesses  who  were 
obnoxious  to  himself 

^Jour.  of  Burg.,  Mar.,  1756,  40.  ^Ibid.,  April,  1757,  14. 

*lbid,,  Sept.,  1744,  61.  *7Wrf.,  Oct.,  1764,  a6. 

^Ibid,,  Oct.,  1764,  71. 

•For  one  of  several  acts  see  Hening,  op,  cii,,  iv,  292. 

'  Hartwell,  Blair  and  Chilton,  28. 
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Leave  of  absence  was  not  a  privilege  belonging  to  mem- 
bership, but  it  was  a  very  common  grant  by  special  act  of 
the  house  itself.  Sometimes  permission  to  be  absent  was 
granted  for  but  a  few  days,  sometimes  for  several  weeks. 
Sometimes  it  was  granted  because  of  ill  health  of  the  mem- 
ber, sometimes  that  he  might  attend  to  private  business 
matters.*  The  most  peculiar  privilege  was  that  of  getting 
credit  for  drinks  at  the  Williamstown  ordinaries  during 
sessions.  When  the  assembly  was  not  in  session  this  was 
not  permitted.^ 

During  the  eighteenth  century  there  seems  to  have  de- 
veloped the  privilege  of  a  member  to  be  protected  from 
slander,  and  in  slander  cases  the  records  seem  to  make 
little  distinction  between  the  privilege  of  the  member  and 
the  privilege  of  the  house,  for  as  a  rule  a  slander  of  even  a 
single  member  was  looked  upon  as  a  breach  of  privilege 
of  the  house  as  well  as  of  that  member.  Therefore  in  the 
following  examples  no  effort  will  be  made  to  distinguish 
one  sort  of  privilege  from  another. 

Mr.  Fife,  a  clergyman  of  Norfolk,  preached  a  sermon 
which  reflected  on  two  burgesses  and  the  committee  on 
privileges  was  ordered  to  investigate  to  ascertain  whether 
there  had  been  a  breach  of  privilege.*  In  1735,  John  Don- 
castle  was  declared  guilty  of  a  breach  of  the  privilege  of 
the  house  and  ordered  into  custody  because  he  had  used 
abusive  language  toward  a  member  and  had  said  he  would 
deny  that  member  entertainment  if  he  ever  came  to  the 
house.  Doncastle  made  excuse  that  he  was  irritable  be- 
cause of  ill  health  and  asked  pardon  for  the  offense.     This 

*For  some  cases  of  this  sttJour.  of  Burg, <,  Feb.,  1772,  14,  63,  113; 
Sept.,  I744»  22;  Oct.,  I754»  ZZ\  March,  1756,  37;  Nov.,  1769,  124-5. 
A  like  case  occurred  in  the  council  May  8,  1706. 

^Jour,  of  Burg.,  Feb.,  1745,  58  ^IHd,,  Sept.,  1744,  38. 
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was  considered  sufficient  submission  and,  upon  paying  the 
costs,  Doncastle  was  discharged/ 

Another  illustration  is  seen  in  the  case  of  John  Ruffin. 
Ruffin  publicly  declared  that  William  Clinch,  a  burgess, 
owed  him  a  debt,  and  having  appointed  a  day  for  the 
settlement  thereof,  instead  of  paying  it,  got  him  into  a 
small  room,  shut  the  door,  cocked  a  loaded  pistol,  and 
compelled  him  to  sign  a  discharge  of  the  debt.  For  the 
circulation  of  this  report  Ruffin  was  ordered  before  the 
bar  of  the  house  to  answer  for  the  offense  of  slander.  He 
appeared  and  declared  that  he  could  prove  the  truth  of  his 
statements;  he  was  liberated  so  that  he  might  get  wit- 
nesses. A  little  later  Clinch  informed  the  committee  that 
the  important  witnesses  needed  for  his  defense  could  not 
then  be  present  and  had  the  case  postponed  until  the  next 
session.^  It  was  postponed  a  second  time,  but  finally  the 
committee  decided  that  Ruffin  had  proved  his  charges,  and 
was  not  guilty  of  slander  or  breach  of  privilege.  He  was 
thereupon  discharged,^  and  Clinch  was  expelled. 

In  another  case  Leonard  Claiborne  was  charged  with 
slandering  both  the  members  from  one  of  the  counties.  It 
was  charged  that  Claiborne  accused  one  member  of  fail- 
ing to  pay  his  debts,  and  the  other  of  misconducting  him- 
self in  the  assembly,  and  because  of  this  misconduct  Clai- 
borne had  threatened  to  take  him  by  the  nose.  Claiborne 
did  not  appear  to  prove  the  charges,  and  the  committee  de- 

^Jour,  of  Burg.,  Nov.,  I753»  5i,  56. 

•Clinch  said  one  of  his  witnesses  had  gone  to  Georgia,  another  lived 
in  Carolina,  and  a  third  had  broken  his  collar-bone  and  could  not  at- 
tend. It  soon  became  clear  that  he  did  not  want  the  case  heard  on  its 
merits.  This  seems  to  be  the  same  Clinch  who  had  been  indicted  before 
the  general  court;  see  pages  87-88;  Jour,  of  Burg. ,  Mar.,  1756,  16,  22, 
25;  April,  1757,  II,  30-1. 

*Jour,  of  Burg,,  1757,  31;  Va,  Mag,  of  Hist.,  viii,  257.  Clinch  was 
expelled  and  forever  disqualified  to  be  a  burgess. 
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clared  that  he  had  made  the  charges  and  that  therefore 
he  was  guilty  of  breach  of  the  right  and  privilege  of  the 
house,  "  by  reflecting  upon  the  whole  house  in  general,  and 
some  of  the  members  in  particular/'  He  was  ordered  into 
custody.^  An  assault  on  or  abuse  of  a  member  of  the  family 
of  a  burgess,  or  an  assault  upon  his  servant,  was  regarded 
as  a  breach  of  privilege  and  the  guilty  party  was  brought 
before  the  house,  reprimanded  and  made  to  pay  the  costs. ^ 
In  May,  1742,  during  an  election  contest  the  sitting  member 
offered  to  pay  all  expenses  of  the  contest  already  incurred 
if  the  contest  were  withdrawn,  before  any  investigation 
could  take  place.  The  house  declared  this  to  be  an  infringe- 
ment of  the  liberty  of  the  people,  a  misdemeanor,  and  a 
breach  of  privilege  of  the  house.  For  this  breach  of  privi- 
lege the  sitting  member's  election  was  declared  void  and  a 
new  election  was  ordered.'  Interfering  with  an  election 
of  burgesses  was  also  declared  to  be  a  breach  of  privilege.* 

From  these  and  many  similar  cases  it  is  clear  that  the 
house  took  much  care  not  only  to  defend  its  members,  but 
to  protect  its  own  good  name.  To  allow  an  innocent  mem- 
ber to  be  slandered  without  protest  would  have  invited 
wholesale  abuse  and  a  consequent  discrediting  of  the  house 
itself. 

Punishment  of  burgesses  was  largely  under  the  control 
of  the  house.  The  preceding  discussion  shows  that  the 
burgesses  were  protected  to  a  large  degree  from  other 
individuals  and  from  other  branches  of  government;  i.  e., 
from  persons  and  powers  outside  the  house  itself.     But  it 

^Jour,  of  Burg,,  May,  1757,  72-81.  Another  case  is  found  in  Jour, 
of  Burg,,  Mar.,  1756,  49flF;  the  case  of  Doncastle  for  using  abusive 
language  has  been  given,  pp.  89-90. 

V<wr.  of  Burg.,  May,  1740,  33;  Feb.,  1745,  103;  Nov.,  1753,  29. 

•7W^.,  May,  1742,  57. 

*Ibid,,  March,  1756,  16-7,  57,  60;  April,  1757,  12,  44-5. 
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does  not  follow  that  the  offenses  protected  by  privilege 
went  entirely  unpunished.  On  the  contrary  the  house  was 
usually  quite  ready  to  punish  offending  members.  Of  the 
penalties  the  house  might  inflict  on  its  own  members,  one 
of  the  mildest  seems  to  have  been  censure,  coupled  with  a 
forced  apology.*  Other  penalties  were  fines,  suspension, 
expulsion  and  forfeiture  of  seat. 

A  fine  was  a  very  common  penalty  for  lesser  offences. 
The  assembly  of  163 1-2  ordered  that  all  members  of  the 
assembly  should  attend  divine  services  in  the  usual  place  of 
meeting  one  hour  after  sunrise ;  that  failure  to  do  so  should 
involve  a  fine  of  one  shilling;  that  absence  from  the  as- 
sembly should  incur  a  fine  of  2  s.  6  d.  After  the  applica- 
tion of  these  penalties  if  any  one  neglected  his  duties,  he 
was  "  to  be  fined  by  the  whole  bodie  of  the  assembly."  ^ 
The  series  of  rules  adopted  in  1658  made  unexcused  ab- 
sence, drunkenness,  interruption  of  a  debater,  and  per- 
sonalities, punishable  by  fine.*  The  next  year,  to  prevent 
a  thing  which  had  greatly  hindered  public  business,  the 
assembly  enacted  that  members  who  failed  to  attend  at 
the  beginning  of  the  session  were  to  be  fined  300  pounds  of 
tobacco  for  every  day's  absence  unless  excused  by  the  as- 
sembly/    This  was  re-enacted  in  1661-2.'*     The  same  as- 

^  Campbell,  Charles,  HisL  of  Col.  Va,,  228;  Cooke,  op.  cit.,  203.  In 
1654,  Wm.  Hatcher,  a  burgess,  having  falsely  slandered  Col.  Hill  (prob- 
ably speaker),  was  censured  and  forced  to  make  acknowledgment  of 
his  error  before  Hill  and  the  assembly.  See  also  Jour,  of  Burg, ,  Feb., 
i745>  33 f  46,  57,  which  states  that  Samuel  Blackwell  and  Peter  Presly, 
burgesses,  were  reprimanded  by  the  speaker  for  their  conduct  as  justices 
of  the  peace  in  their  county.  Other  justices  not  burgesses  were  sent  for 
to  receive  reprimand.  Soon  after  Presly  was  given  leave  of  absence  for 
his  health. 

*See  Robinson  MSS,,  93;  Hening,  op.  cit.y  i,  162.  Some  persons 
were  fined  for  contempt  of  the  government  in  1652,  but  there  is  no  cer- 
tainty that  any  burgess  was  among  the  number. 

'Hen.,  i,5o8.     */did.,532.    ^  Ibid.,  i'ljioy;  Session  Laws,  1661, 50-51. 
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sembly,  instead  of  being  dissolved  in  the  usual  way  re- 
solved to  continue  itself  through  another  session  and  ad- 
journed to  another  time.  To  prevent  a  loss  of  members, 
before  adjournment  the  assembly  enacted  that  under 
penalty  of  10,000  pounds  of  tobacco  for  disobedience,  no 
burgess  should  accept  the  office  of  councilor  or  sheriff  and 
thus  interfere  with  his  duties  as  a  burgess.^  The  assembly 
of  September,  1663,  declared  that  any  member  who  was 
absent  at  the  third  drum  on  Monday  morning  should  be 
fined  one  hogshead  of  tobacco.^  The  rules  of  this  assembly 
provided  fines  for  the  several  offences  as  follows:  absence 
on  roll-call,  20  pounds  of  tobacco;  intoxication,  100  pounds 
for  the  first  oiTence,  300  pounds  for  the  second,  and  looo 
pounds  for  the  third;  interrupting  a  member  while  speak- 
ing, 1000  pounds;  the  use  of  personalities  between  mem- 
bers, 500  pounds;  speaking  more  than  once,  20  pounds; 
"  piping  it "  in  the  house  during  the  session,  20  pounds. 
Every  Saturday  afternoon  the  house  was  to  dispose  of  the 
fines  collected  for  infraction  of  the  rules.'  Those  for  the 
week  ending  October  27,  1664,  amounted  to  460  pounds  of 
tobacco,  of  which  the  house  voted  one  half  "  to  use  of  the 
house,"  one  fourth  to  the  collector,  and  one  fourth  to  Major 
Hone  on  account.*  This  shows  that  fines  were  actually 
levied  and  collected. 

The  eighteenth  century  shows  few  records  of  the  imposi- 
tion of  fines  upon  members.  Occasionally,  however,  absentee- 
ism became  so  troublesome  that  unexcused  absentees  were 
arrested  by  the  officers  of  the  burgesses  and  brought  into 
the  house.*  If  they  could  not  then  give  an  acceptable  ex- 
cuse they  were  fined.     In  February,  1754,  several  members 

>Hcning,  op.  cit.,  i,  540-i.  ^Ibid,,  ii,  205. 

»/^V/.,  ii,  206-7.  *Ibid.,  253. 

^Jour.  of  Burg.,  March,  1756,  56;  Palmer,  CaL  of  Si,  Pap.,  i,  58. 
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were  arrested  and  fined  for  being  absent  at  the  preceding 
session/ 

A  burgess  might  forfeit  his  seat  by  accepting  either  in 
person  or  by  deputy  any  other  office.  If  after  accepting 
another  office  he  should  continue  to  sit  as  a  member  he 
was  fined  fifty  pounds  lawful  money.  However,  the  dis- 
qualification was  not  permanent  and  he  might  again  at  a 
later  time  be  elected  and  lawfully  sit.^  In  1700  two  bur- 
gesses who  refused  to  take  the  oaths  forfeited  their  seats 
and  others  were  chosen  to  fill  the  places.*  Suspension  was 
occasionally  resorted  to  in  order  to  force  a  member  to 
submission.* 

Punishment  of  members  sometimes  extended  as  far  as 
expulsion.  In  connection  with  qualifications  the  cases  of 
John  Hammond  and  James  Pyland  of  Isle  of  Wight 
county,  have  already  been  referred  to.**  In  1723  two 
members  "  for  having  had  the  generosity  to  serve  without 
pay  "  were  expelled.  They  were  considered  to  be  bribers 
for  they  had  tried  to  get  votes  by  promising  to  take  no 

pay.* 

Expulsion  and  disqualification  were  also  enforced 
against  men  of  bad  character.  Two  cases  during  the  ses- 
sion of  May,  1742,  will  illustrate  this.  One  Henry  Downs 
was  charged  with  having  helped  to  steal  sheep;  it  was  said 
that  he  had  once  confessed  this  offense  in  open  court,  and 
had  been  punished  therefor  by  fifteen  lashes  on  the  bare 
back,  by  being  put  into  the  stocks,  and  then  by  being  sold 
into  servitude  for  one  year  and  nine  months  to  pay  fees. 

^Jaur,  of  Burg.,  Feb.,  1754,  4,  7.  »Hening,  iv,  292-3. 

•Palmer,  op,  cii.,  i,  80.    Also  case  of  John  Porter,  1664. 
*  For  one  instance  see  Hening,  i,  7.  *See  page  51. 

•Hildreth,  op,  cii.,  ii,  326;  Chalmers,  Hist,  of  the  Revolt y  ii,  71,  says 
this  occurred  in  1715. 
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The  house  declared  he  was  guilty,  expelled  him  and  dis- 
qualified him  to  sit  in  that  assembly.  The  same  penalty 
was  applied  to  William  Andrews,  whom  the  committee  de- 
clared guilty  of  "  many  male  and  scandalous  Practices,  in 
the  Office  of  Inspector/'  That  he  had  been  dismissed  from 
the  offices  of  inspector  and  justice  was  evidence  of  his 
guilt.  ^ 

In  these  cases  the  persons  seem  to  have  been  disqualified 
for  that  assembly  only.  But  in  1764,  a  Mr.  Proser  was 
charged  with  having  antedated  deeds  with  the  intent  to 
prejudice  the  claims  of  others,  and  with  various  other 
fraudulent  acts  in  that  connection,  and  was  expelled  and 
disqualified  forever  to  sit  and  vote  as  a  burgess.  Costs  of 
the  prosecution  to  the  amount  of  4776  pounds  of  tobacco 
were  assessed  on  him.^  The  case  of  William  Clinch  has 
been  referred  to.'  In  1773  a  burgess  charged  with  pass- 
ing counterfeit  money  was  arrested  and  brought  to  Wil- 
liamsburg to  be  tried  before  the  general  court.*  This  was 
a  felony  and  the  privilege  of  freedom  from  arrest  did  not 
apply. ^  But  it  was  a  case  for  the  general  court  and  the 
house  did  not  need  to  act. 

^Jour.  of  Burg,,  May,  1742,  10,  11,  34,  56. 

*Ibid.,  Oct.,  1764,  101-9.  'Pages  87-88,  90. 

*Jour.  of  Burg.,  Mar.,  1773,  11,  25-6.  *Page  87. 


CHAPTER  V 

The  House  of  Burgesses — Organization  and  Pro- 
cedure Continued 

Salaries  of  members  and  officers  at  first  were  not  paid 
in  a  very  regular  way.  Sometimes  the  burgess  was  paid 
by  the  county  or  parish  which  he  represented,*  sometimes 
by  the  colony  as  a  whole ;  ^  sometimes  he  was  paid  in 
money,  sometimes  **  in  kind"  (tobacco).  Whether  county 
or  colony  should  pay  depended  upon  the  decision  of  each 
particular  assembly.  After  September,  1756,  except  in 
1760  and  possibly  in  1762,  the  salary  was  regularly  paid 
from  the  public  treasury.  In  1642,  1673  and  probably  in 
other  cases  the  cost  of  servants  of  members  was  also  paid.' 

By  an  act  of  1660-1,  in  order  to  keep  candidates  from 
promising  to  serve  for  small  salaries,  the  allowance  was 
fixed  at  150  pounds  of  tobacco  per  day,  besides  travelling 
expenses.*    This  act  was  renewed  the  following  year.*^    But 

*By  counties,  probably  in  1636  and  1639  {Robinson  MSS,,  84,  188), 
1642,  1656,  1658  and  1671.  In  1688  Henrico  made  appropriation  to  pay 
its  burgesses'  charges  for  twenty-eight  days*  service.  This  seems  to  in- 
dicate county  payment  for  that  session  though  Hening  gives  no  session 
for  that  year.  (See  Va,  Mag.  of  Hist,,  i,  177.)  The  assembly  of  1730 
forced  Caroline  county  to  pay  its  burgesses  for  the  session  of  1727. 
(Hen.,  iv,  306.)  Salaries  of  the  assemblies  of  May  and  August,  1755, 
of  1756,  and  1760  were  paid  by  the  counties;  in  1762  they  were  to  be 
paid  by  the  county  or  colony  as  the  case  might  be  according  to  the 
"rules  and  regulations  before  said."  (Hening,  vi,  496-8,  557;  vii,  57, 
366,  527.)    They  were  paid  by  parishes  in  1656  and  1659. 

•By  colony,  1660-1,  1661-2,  1667,  1676,  though  it  is  not  certain  but 
that  the  burden  was  shifted  to  the  counties  in  1730,  1736,  1742,  Oct., 
1755,  and  Sept.,  1756.    (See  Hening  at  the  dates  given.) 

•Hening,  i,  267;  ii,  309-10.  *Ibid,t  ii,  23.  ^Ibid.y  106. 

96  [258 


259]  ORGANIZATION  AND  PROCEDURE  97 

the  assembly  of  1677  declared  that  the  charges  of  the  bur- 
gesses were  complained  of  as  being  too  heavy ;  ^  hence  their 
salaries  were  reduced  to  120  pounds  of  tobacco  and  cask  per 
day,  allowing  two  days  each  way  for  travelling.  Extra  allow- 
ance was  made  for  horse  and  boat  hire.*  Mileage  was  gen- 
erally allowed,  sometimes  as  a  part  of  salary,  sometimes 
as  expenses  only.  It  might  be  paid  at  a  rate  of  so  much 
per  mile  or  in  a  lump  sum.  In  1775  the  rate  was  ferriage 
and  four  pence  per  mile  both  ways.^  But  it  seems  probable 
that  the  more  common  way  was  to  pay  the  regular  salary  of 
burgess  for  the  days  on  the  road  as  well  as  those  of  the 
actual  session,  and  in  addition  to  pay  a  part  of  the  travel- 
ling expenses,  such  as  boat  and  horse  hire.  In  1730  the 
assembly  made  a  difference  in  the  amount  paid,  those  hav- 
ing come  by  land  receiving  ten  shillings  and  those  by  water 
nine  shillings  per  day.  In  the  latter  case  the  boat  and  the 
services  of  two  boatmen  were  to  be  allowed  for.*  Some- 
times the  assembly  fixed  the  number  of  days  in  transit  for 
which  the  members  could  be  paid.** 

In  1730  the  assembly  directed  the  treasurer  to  pay  the 
burgesses  in  money  whenever  he  could  do  so  without  de- 
pleting the  treasury  beyond  a  fixed  minimum  amount. 
After  1745  it  was  the  custom  to  pay  in  money,  though  the 
salary  was  sometimes  stated  in  terms  of  tobacco. 

The  actual  amount  of  the  salary  at  any  period  cannot 

'  This  complaint  had  been  made  in  Bacon's  rebellion.  The  commis- 
sion sent  over  by  the  king  had  recommended  a  reduction  and  the  king 
had  instructed  Governor  Berkeley  accordingly.  See  Ancient  Va,  Re- 
cords,  typewritten  copy  in  Va.  Hist.  Soc.  Lib.,  loi,  109. 

•Hening,  op.  cit,,  ii,  398-9.  Those  members  of  Bacon's  assembly 
who  had  acted  loyally  since  the  rebellion  were  also  paid,  /did.,  ii,  403; 
iv,  279-80. 

*Ibid,t  ix,  56.  For  other  times  at  other  terms  see  Hening,  iv,  523; 
▼ii,  527. 

*Ibid.,  iv,  279-80.  ^Jour,  of  Burg,,  Nov.,  1761,  27. 
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be  given  with  any  certainty,  for  while  the  number  of 
pounds  of  tobacco,  or  the  number  of  shillings  are  frequently 
stated,  the  real  value  of  both  tobacco  and  shillings  was 
very  different  at  different  times,  and  never  the  same  as 
their  value  at  present.  Unless  sick  or  excused  the  salary 
was  forfeited  for  the  time  a  member  was  absent  from  the 
house/ 

The  salary  of  the  speaker  during  the  seventeenth  century 
seems  to  have  been  not  more  than  6,000  pounds  of  tobacco 
annually.^  It  also  seems  that  in  1695  P^y  ^^  ^he  speaker 
as  such,  was  discontinued  and  that  the  burgesses  on  sev- 
eral occasions  after  that  resolved  never  again  to  make 
such  an  allowance.  But  in  August,  1702,  when  the  bur- 
gesses sent  the  book  of  claims  up  to  the  council  for  pas- 
sage, they  had  in  it  an  item  of  10,000  pounds  of  tobacco 
for  the  speaker.  Harrison  and  Carter,  councilors,  ob- 
jected to  this  item.  They  said  it  had  been  discontinued 
and  ought  not  to  be  revived.  The  council  sustained  this 
objection  but  Jennings,  the  secretary,  asked  that  his  dissent 
from  the  vote  of  the  council  be  entered  in  the  journal.  One 
ground  of  objection  to  the  claim  was  that  such  salary  would 
make  the  tax  burden  too  heavy  on  the  people  at  that  time." 
The  governor  called  attention  to  the  fact  that  pay  had  been 
allowed  the  preceding  August,  and  said  the  burgesses  were 
the  proper  judges  of  the  merits  and  rewards  of  their 
own  officers.  He  also  showed  the  evils  that  would  result 
from  a  contest  over  the  matter.  Nevertheless  the  coun- 
cil adhered  to  its  position  and  amended  the  book  of  claims. 
The  burgesses  refused  to  accept  the  amendment.  The 
council  started  an  investigation  of  precedents  but  proposed 

^Jour,  of  Council  as  Upper  House,  ii,  May,  1722,  42. 

•Hening,  op,  cit.,  i,  424;  ii,  38. 

*Jour.  of  Coun,  as  Upper  House ,  i,  26-38  (for  Aug.,  1702). 


26l]  ORGANIZATION  AND  PROCEDURE  99 

to  refer  the  question  to  the  Lords  Commissioners  of  Trade 
and  Plantations,  in  the  meantime  leaving  out  of  the  claims 
the  pay  for  the  speaker.  The  governor  informed  the  coun- 
cil that  in  passing  the  book  of  claims,  "  he  demanded  a 
privilege  to  sitt  and  vote  as  president  of  the  council."  He 
at  last  sent  a  message  to  the  house  saying  he  agreed  with 
it  but  hoped  for  some  amicable  settlement.  The  speaker 
then  said  the  conduct  of  the  council  was  unprecedented 
and  asked  that  the  house  declare  its  privilege,  but  omit 
the  appropriation  for  this  time.     This  was  done. 

In  spite  of  such  incidents  as  this  just  related,  it  was  gen- 
erally customary  to  pay  the  speaker  a  salary.  How- 
ever, during  the  time  the  office  was  connected  with  that 
of  treasurer  the  pay  attached  to  the  two  offices  was  not 
separate.  The  speaker-treasurer  then  got  five  per  cent  of 
the  money  he  handled.^  In  1766  the  offices  of  speaker  and 
treasurer  were  separated  and  the  speaker,  being  supposed 
to  give  his  time  to  the  public  service,  was  to  receive  500 
pounds  sterling  annually.  Three  years  later  this  was  in- 
creased to  625  pounds  current  money.* 

Other  officers  of  the  house  seem  to  have  been  paid  ac- 
cording to  the  lengfth  of  the  session,  or  to  the  amount  of 
work  to  be  done ;  for  several  pay  rolls  were  passed  differ- 
ing very  much  in  the  amount  paid  to  each.  Two  cases 
will  illustrate.  In  February,  1754,  the  house  resolved  to 
pay  officers  as  follows :  clerk  of  burgesses  f  60 ;  clerk  of  the 
general  assembly  £30;  chaplain  £15;  sergeant-at-arms  £20; 
doorkeepers  £5  each."  In  May,  1765,  the  house  paid  the 
clerk  of  the  burgesses  £250;  clerk  of  the  assembly  £80; 
chaplain  £60;  sergeant-at-arms  £80;  doorkeepers  £15  each; 

'  Reply  of  Gov.  Gooch  to  Lords  of  Trade,  Va.  Mag,  of  History,  iii, 
123. 
'Hcning,  op.  cii.,  viii,  210,  394.       *Jour.  of  Burg.,  Feb.,  1754,  12. 
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clerks  of  committees  from  £80  to  £30/  These  represent 
extremes.  Pay  rolls  of  other  sessions  show  amounts  be- 
tween these. 

In  1745  the  sergeant-at-arms  was  allowed  mileage  of 
three  pence  per  mile  each  way  when  he  was  sent  to  arrest 
persons;  the  arrested  person  must  pay  it.^ 

In  one  case  at  least  an  officer  of  the  house  took  a  pecu- 
liar, but  apparently  successful  method  of  raising  his  salary. 
He  was  the  clerk  to  the  treasurer  and  he  simply  paid  the 
addition  to  himself  and  put  it  in  the  accounts  the  same 
as  the  other  part  of  his  salary.  When  the  house  heard 
of  this  and  was  displeased,  he  sent  in  a  formal  petition 
and  the  house  granted  him  £25  per  year  increase  in  his 
salary.^ 

Methods  of  conducting  business  were  in  many  respects 
not  unlike  those  with  which  we  are  familiar  at  the  present 
day.  Yet  there  were  essential  differences  and  therefore  a 
full  account  is  necessary  to  show  what  was  the  actual  course 
of  procedure. 

It  will  be  recalled  that  in  the  first  assembly,  1619,  each 
burgess  was  required  to  take  an  oath  of  office.  In  1658 
this  oath  was  as  follows: 

You  &  every  of  you  shall  swear  upon  y*  holy  Evangelist  &  in 
y®  sight  of  God  to  deliver  yo**  opinions  faithfully,  justly  & 
honestly  according  to  yo*^  best  understanding  &  conscience  for 
y*  gennerall  good  &  prosperity  of  this  Country  &  every  pticular 
member  thereof.  And  do  yo'^  utmost  endeavor  to  prosecute 
that  without  mingling  w^  it  any  pticular  Interest  of  any  per- 
son or  persons  whatsoever,  So  helpe  you  God  &  the  Contents 
of  this  Booke.* 

^Jour.  of  Burg.,  May,  1765,  151. 

•yW^.,  Feb.,  1745,  53.  *Ibid,,  1745,  "5. 

*  Ancient  Virginia  Records  (MSS.)  in  Library  of  Cong.  This  teken 
from  a  typewritten  copy,  pp.  183-4,  in  Lib.  of  Va.  Hist.  Soc. 
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In  addition  to  this  the  oaths  of  allegiance  and  supremacy, 
required  of  all  officials  under  English  jurisdiction,  was  ad- 
ministered. These  oaths  are  first  mentioned  in  the  Vir- 
ginia legislature  in  1629  when  it  was  administered  to  the 
governor,  councilors,  and  burgesses  before  any  business 
was  transacted. 

The  opening  of  a  session  of  a  new  assembly  was  a  very 
formal  aflFair.  A  somewhat  detailed  account  of  the  as- 
sembly of  June,  1775,  just  before  the  flight  of  the  governor, 
will  show  the  method  of  procedure  which  had  been  de- 
veloped and  was  used  during  most  of  this  time  and  in 
vogue  at  the  close  of  the  colonial  period. 

When  the  election  returns  had  been  made  and  the  time 
for  meeting  had  arrived,  the  members  elect  assembled  in 
the  council  chamber  where,  according  to  custom,  the  oath 
was  administered  to  those  whom  the  clerk  of  the  burgesses 
had  on  his  list  as  having  been  duly  returned.  The  oath 
was  administered  by  members  of  the  council  appointed  for 
that  purpose  and  was  to  be  taken  before  the  members  could 
enter  the  house  of  burgesses.  They  then  entered,  took  their 
seats,  and  were  told  by  the  clerk  of  the  assembly  that  the 
governor  commanded  their  immediate  attendance  in  the 
council  chamber.  When  they  had  obeyed  the  summons, 
the  governor  commanded  them  to  return  to  their  house  im- 
mediately and  elect  a  speaker.  After  the  return,  Henry 
Lee,  a  burgess,  addressed  the  clerk  ("who  standing  up, 
pointed  to  him,  and  then  sat  down,")  and  moved  that 
Payton  Randolph  be  speaker.  Randolph  was  elected  and 
*'  was  taken  out  of  his  place  by  two  members,  who  led 
him  from  thence  to  the  chair;  and  having  ascended  the 
uppermost  steps  Mr.  Randolph  returned  his  thanks  to  the 
house  for  placing  him  again  in  that  elevated  station." 
After  his  speech  was  concluded  he  sat  down  in  the  chair 
and  "  then  the  mace  (which  before  lay  under  the  table) 


I02    THE  LEGISLATURE  OF  PROVINCE  OF  VIRGINIA    [264 

was  laid  upon  the  table."  Henry  Lee  and  the  treasurer 
were  then  sent  to  notify  the  governor  and  to  ask  when 
they  should  attend  on  him  to  present  their  speaker.  By  a 
messenger  of  his  own  the  governor  directed  them  to  at- 
tend him  immediately  in  the  council  chamber.  They  did 
so  and  the  governor  expressed  himself  as  satisfied  with 
their  choice.  Thereupon  the  speaker  in  the  name  of  and  on 
behalf  of  the  house,  laid  claim  to  all  the  ancient  rights  and 
privileges  of  members,  particularly  freedom  of  speech  and 
debate,  exemption  from  arrests  and  protection  for  estates; 
and  lastly,  for  himself,  he  requested  that  his  errors  might 
not  be  imputed  to  the  house.  The  governor  promised  to 
defend  them  in  all  their  just  rights  and  privileges.  When 
the  burgesses  had  returned  to  their  own  house,  the  speaker 
reported  the  proceedings  just  finished  and  then  read  a 
speech  the  governor  had  sent  to  the  house.  It  exhorted 
the  burgesses  to  work  in  harmony  with  England  in  the 
settlement  of  the  disputes  then  existing. 

The  governor  next  sent  to  the  house  some  papers  which 
were  delivered  at  the  bar  and  then  read.  They  were  or- 
dered to  lie  on  the  table  for  the  perusal  of  the  members. 
The  orders  of  the  day  were  next  taken  up  and  a  reply  to 
the  governor's  speech  was  ordered  to  be  prepared.  A  jour- 
nal of  the  first  continental  congress  was  brought  before 
the  house  and  ordered  to  lie  on  the  table  for  the  perusal 
of  members  until  the  Monday  following  when  the  house 
should  resolve  itself  into  the  committee  of  the  whole  to 
consider  the  said  journal.  On  that  same  day  the  pro- 
ceedings of  the  convention  of  March,  1775  were  to  be  con- 
sidered also.^ 

The  closing  of  sessions  was  much  less  formal.     It  might 

*The  foregoing  account  is  based  on  the  record  as  printed  in  Arch. 
Amer.,  Ser.  iv,  vol.  ii,  1185-8;  Jour,  of  Burg, ^  1772,  2-5. 
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be  by  adjournment,  either  by  recommendation  of  the  gov- 
ernor or  on  the  initiative  of  the  house  itself.  It  might  be 
by  prorogation,  or  by  dissolution  on  order  of  the  governor. 
As  these  points  are  to  be  discussed  more  fully  in  a  later 
chapter,  further  mention  of  them  here  is  unnecessary. 

Every  legislative  body  must  have  some  rules  concerning 
attendance  and  conduct  of  members;  also  it  must  have 
rules  of  order.  In  the  discussion  of  the  punishments  of 
members,^  reference  to  some  of  these  rules  has  already 
been  made.  It  is  unnecessary  therefore  to  state  them  in 
detail  here.  Suffice  it  to  say  that  fines  were  imposed  for 
absence,  tardy  attendance,  drunkenness,  interruption  of  a 
debator,  personalities,  and  speaking  more  than  once  on  the 
same  question.  In  1659  a  set  of  rules  was  adopted  which 
were,  in  substance,  as  follows:  No  one  without  first  ob- 
taining leave  should  absent  himself  when  any  matter  was 
being  debated;  each  member  was  to  keep  good  order  and 
give  attention  to  the  proceedings;  he  should  address  him- 
self with  due  respect  to  the  speaker  and  should  rise  and  un- 
cover his  head  when  he  debated ;  *  private  discourse  should 
not  take  place  while  public  matters  were  being  discussed. 

To  prevent  absences  a  call  of  the  house  was  resorted  to. 
When  the  roll  was  called  excuses  could  be  made  for  ab- 
sent members  but  these  excuses  were  not  always  accepted; 
when  they  were  not  accepted  fines  were  charged  against  the 
member. 

The  journal  of  burgesses  for  November,  1769,  gives  a 
long  list  of  standing  rules  of  order  adopted  by  the  house. 
In  substance  they  are  as  follows: 

1.  No  member  shall  absent  himself  without  leave  or  be- 
cause sick. 

2.  When  the  house  attends  the  governor  in  the  council 

» Pages  92-93.  *Jour.  of  Burg,,  Nov.,  1753,  77\  Feb.,  1754,  4- 
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chamber,  the  several  passages  thereto  shall  be  cleared  of 
strangers  so  members  may  freely  pass ;  no  member  shall  go 
into  or  come  out  of  the  council  chamber  before  the  speaker. 

3.  No  member  shall  chew  tobacco  in  the  house  while  the 
speaker  is  in  the  chair  or  while  the  house  is  in  the  com- 
mittee of  the  whole  house. 

4.  When  any  member  is  about  to  speak  in  debate  or  de- 
liver any  matter  to  the  house,  he  shall  rise  from  his  seat 
without  advancing  from  thence,  and  shall  with  due  re- 
spect, address  himself  to  the  speaker,  confine  himself 
strictly  to  the  point  in  debate,  avoid  all  indecent,  disrespect- 
ful language. 

5.  No  member  shall  speak  more  than  twice  in  the  same 
debate  without  leave. 

6.  A  question  once  determined  stands  as  the  judgment 
of  the  house  and  cannot  be  drawn  into  question  again  dur- 
ing the  same  session. 

7.  While  the  speaker  is  putting  the  question  no  private 
discourse,  no  standing  up,  walking  into,  out  of,  or  across 
the  house,  or  reading  any  printed  book  shall  be  allowed. 

8.  No  member  shall  vote  on  any  question  in  which  he 
is  immediately  interested,  nor  in  any  case  where  he  was  not 
present  at  the  time  the  question  was  put  by  the  speaker  or 
chairman  of  the  committee. 

9.  Every  member  present  when  a  question  is  put  on  a 
division  must  be  counted  on  one  side  or  another. 

10.  Each  day  before  proceeding  to  other  business,  the 
clerk  must  state  the  orders  for  taking  any  matter  into 
consideration  that  day. 

11.  Unless  ordered  otherwise  by  the  house  bills  shall  be 
read  and  dispatched  in  the  order  presented. 

12.  The  clerk  shall  not  allow  any  papers  or  records  to 
be  taken  from  the  table  or  from  his  possession  by  either 
a  member  or  any  other  person. 
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13.  The  speaker  and  15  members  shall  be  enough  to  ad- 
journ, 30  to  call  the  house  and  send  for  absent  members 
and  50  to  proceed  to  business. 

14.  When  the  house  is  to  rise,  every  member  shall  keep 
his  seat  until  the  speaker  has  gone  out,  then  each  one  is  to 
follow  in  the  order  in  which  he  sits. 

15.  The  journal  of  the  house  shall  be  drawn  up  daily 
by  the  clerk  and  after  being  approved  by  the  speaker  shall 
be  printed  without  delay. 

16.  Eleven  of  the  committee  of  religion,  and  of  privi- 
leges and  elections,  and  five  of  any  other  committee  shall 
be  enough  to  proceed  to  business. 

17.  No  committee  shall  sit  during  time  of  divine  service. 

18.  Any  member  using  bribery  or  other  corrupt  prac- 
tices to  secure  election  shall  be  severely  dealt  with. 

19.  Election  contest  petitions  must  be  presented  within 
14  days  after  the  member  petitioned  against  has  taken  his 
seat. 

20.  No  person  entitled  to  vote  for  two  members,  and 
giving  a  single  vote,  can  give  his  second  vote  during  that 
election. 

21.  When  the  house  judges  an  election  petition  frivolous 
and  vexatious,  the  house  will  order  satisfaction  made  to 
the  person  petitioned  against. 

22.  Any  member  may  waive  his  privilege  in  any  matter 
of  a  private  nature;  but  having  done  so  he  cannot  resume 
it. 

23.  Original  writs  to  prevent  suit  being  barred  by 
statute  of  limitations  may  be  sued  out,  or  a  bill  in  equity 
be  filed  against  a  member  in  spite  of  privilege,  provided 
the  clerk  after  having  made  out  and  signed  such,  shall  not 
deliver  the  same  during  the  continuance  of  privilege. 

24.  Witnesses  summoned  before  the  house  or  its  com- 
mittees are  privil^ed  from  arrest  coming  and  going;  a 
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witness  can  demand  pay  beforehand  from  the  person  by 
whom  he  is  summoned  and  he  is  not  obliged  to  attend  until 
he  gets  it. 

25.  Any  person  interfering  with  a  witness  or  trying  to 
influence  his  testimony  shall  be  punished. 

26.  No  person  shall  be  taken  into  custody  of  the  ser- 
geant-at-arms  on  any  complaint  of  breach  of  privilege  un- 
til the  matter  of  such  complaint  be  examined  by  the  com- 
mittee of  privileges. 

27.  Fees  of  the  sergeant-at-arms  for  an  arrest  shall  be 
13  shillings,  and  for  every  day  he  keeps  the  prisoner  in 
custody  13  shillings;  for  sending  a  messenger  to  arrest  on 
warrant  of  the  speaker,  6  pence  per  mile  going  and  com- 
ing and  ferriage. 

In  1 63 1  was  inaugurated  the  method  of  re-enacting  all 
the  laws  the  assembly  wished  to  retain  and  then  of  re- 
pealing all  others.*  It  soon  became  the  custom  thus  to 
revise  the  laws  at  intervals.  In  this  way  the  statute  books 
were  prevented  from  becoming  filled  with  numerous  ob- 
solete laws.  Sometimes  the  revision  was  made  with  the 
idea  of  stating  the  laws  more  clearly.* 

Sometimes  this  work  was  referred  to  a  committee.' 
In  1685  the  house  proposed  a  joint  committee  of  the  two 
houses  to  revise  the  laws  and  report  to  the  next  assembly. 
The  governor  rejected  this  proposal  and  proposed  in  its 

*Hening,  op,  cit,,  i,  177;  Robinson  MSS.^  97. 

'The  assembly  of  1643  said:  **  Whereas  the  many  and  sundry  acts  and 
laws  at  former  Grand  Assemblies  established  in  several  books  and  vol- 
umes digested  have  been  found  very  prejudicial  to  the  colony  by  the 
Grand  Assembly,  for  reducing  the  same  into  a  more  exact  method  and 
order,  and  for  preventing  all  mistakes  or  pretenses  which  may  arise 
from  this  interpretation  or  ig^iorance  of  the  laws  in  force,"  therefore 
all  laws  not  re-enacted  are  repealed.     Hening,  i,  239-40. 

»/W</.,  ii,  34. 
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Stead  that  the  laws  be  considered  by  the  council  only  and 
then  be  reported  to  the  assembly/  This  plan  was  re- 
jected by  the  burgesses.  The  burgesses  renewed  their  pro- 
posal in  1693,^  but  probably  with  no  better  success.  How- 
ever, in  1745  the  council  consented  to  a  joint  committee 
for  the  same  purpose.'  Sometimes  just  the  laws  on  some 
particular  subject  were  referred  to  a  committee  for  re- 
vision.* It  was  customary  for  the  house  to  instruct  its 
standing  committee  on  courts  of  justice  to  report  on  mat- 
ters unsettled  from  previous  sessions,  what  laws  have  or 
are  about  to  expire  and  ought  to  be  renewed,  and  to  act  as 
a  kind  of  permanent  revisory  committee.  ° 

These  revised  acts,  like  new  acts,  had  to  be  submitted  to 
the  king  for  his  approval.  In  1748  the  king  refused  to 
ratify  a  part  of  the  revised  acts  and  they  failed;  but  since 
all  old  laws  not  reenacted  were  repealed,  there  was  then 
no  law  on  those  subjects.  It  would  therefore  seem  that  the 
colony  might  have  been  better  off  if  it  had  let  the  old  laws 
remain  instead  of  revising  them. 

In  the  early  part  of  the  colonial  period  there  are  few 
references  to  committees  of  the  house,  yet  it  seems  probable 
that  the  house  made  frequent  use  of  them.  Even  in  1619 
several  committees  were  appointed,  and  as  it  was  a  much- 
used  method  later,  it  is  probable  that  the  absence  of  refer- 
ence to  them  is  due  to  incompleteness  of  the  records  rather 
than  to  a  lack  of  committees. 

The  purposes  for  which  committees  were  appointed  were 

^Jour,  ofCoun,  as  Upper  House,  i,  54-5'    Hening  gives  no  laws  for 
1685,  though  he  refers  to  such  a  session.     (Hen.,  iii,  40.)    The  council 
journal  does  not  indicate  the  outcome  of  the  difference  of  opinion  on 
revision,  but  there  probably  was  no  revision  again  before  1705. 
^Jour,  of  Burg.,  March,"  1693,  21. 

*Jour,  of  Court,  as  Upper  House ^  ii,  61. 

*Jour,  of  Burg,,  Sep.,  1742,  20.  ^Ibid,,  Feb.,  1752,  7. 
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sometimes  of  sufficient  importance  to  secure  a  record  of 
the  committee.  For  example  in  1 660-1  the  assembly  ap- 
pointed committees  to  act  during  the  recess  of  the  assembly, 
one  to  prepare  an  address  to  the  king,  another  to  revise 
the  laws.^  In  1664  a  committee  was  appointed  to  ex- 
amine the  public  records  and  arrange  for  their  preserva- 
tion.^ Reference  has  already  been  made  to  committees 
for  revision  of  the  laws.' 

After  the  two  houses  definitely  separated,  about  1680, 
references  to  committees  are  much  more  frequent.  A  regu- 
lar system  of  standing  committees  appears;  also  many 
special  committees  and  much  use  of  the  committee  of  the 
whole. 

In  the  committee  of  the  whole  the  method  of  procedure 
was  as  follows:  the  speaker  left  the  chair  and  some  mem- 
ber of  the  house  took  the  position  of  chairman  of  the  com- 
mittee of  the  whole  house.  The  informal  discussion  then 
took  place  and  when  the  committee  rose  the  speaker  re- 
occupied  the  chair.  The  member  who  had  acted  as  chair- 
man of  the  committee  reported  the  proceedings  of  the 
committee,  read  any  resolutions  that  might  have  been 
passed,  and  then  delivered  them  at  the  clerk's  table.  There 
they  were  again  read.  Another  reading  was  required  be- 
fore they  could  be  adopted  by  the  house.  Matters  were 
frequently  referred  to  the  committee  of  the  whole. 

The  house  made  much  use  of  special  committees  for 
many  different  purposes,  but  especially  for  preparing  bills 
to  be  introduced  on  matters  that  had  been  called  to  the 
attention  of  the  house,  and  in  the  later  years  for  confer- 
ences between  the  two  houses. 

The  greater  portion  of  the  committee  work  was  done  by 

'Hening,  ii,  31,  34.  ^Ibid.,  ii,  210-11. 

•  Pages  106-107. 
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the  regular  standing  committees.  The  house  usually  had 
several  of  these,  each  with  its  own  clerk,  such  as  for  pro- 
positions and  grievances,  for  privileges  and  elections,  for 
public  claims,  for  courts  of  justice,  for  trade,  for  private 
causes,  and  for  religion  and  morals.  Later  there  was  a 
committee  of  correspondence  to  deal  with  the  agent  of  the 
house  in  London.  The  size  of  these  committees  varied, 
but  by  1772  they  were  composed  of  from  fourteen  to  thirtv- 
two  members  each.*  The  records  are  very  precise  in  telling 
just  how  reports  were  made.  A  member  of  the  commit- 
tee standing  in  his  place  read  the  report  and  then  handed 
it  to  the  clerk.^  Committees  had  power  to  send  for  persons, 
witnesses,  papers,  and  records.^  It  is  probable  that  the 
committees  were  named  by  the  house  itself.*  In  the  Ran- 
dolph Papers  (III,  76-7,  80-5,  etc.)  are  some  committee 
records.  They  resemble  regular  legislative  journals  and 
show  how  the  committees  did  their  work. 

The  daily  sittings  of  the  house  usually  began  with  prayers 
by  the  chaplain  at  9  or  10  o'clock,  and  the  business  an  hour 
later.  In  the  summer  of  1771,  the  prayers  began  at  8  and 
the  business  at  9  a.  m.  The  object  of  this  was  probably  to 
get  most  of  the  work  done  before  the  heat  of  the  day  came 
on.     The  sittings  lasted  several  hours. 

The  process  of  law-making  was  about  as  follows : "  a 
bill  was  introduced,  sometimes  in  answer  to  a  petition, 
sometimes  by  direct  order  of  the  house,  sometimes  by  the 
direct  request  of  some  member,  or  by  resolution  of  a  com- 

^Jour.  of  Burg.,  1772,  7-9;  Oct.,  1755,  5-6. 

•Jiwr.  of  Burg.,  1772,  12.  ^ Ibid.,  Sept.,  1744,  4. 

^IMd.y  Oct.,  1764,  6-8,  says:  '*  Ordered,  That  a  commiUee  of  Privi- 
lege and  Elections  be  appointed,  of  the  following  persons,"  and  then 
names  the  persons. 

•Taken  from  the  journals  of  the  two  houses. 
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mittee.  It  was  probably  not  the  custom  to  refer  all  bills 
to  standing  committees  as  is  the  present  rule  in  Congress, 
though  this  was  sometimes  done,  especially  when  the  meas- 
ure was  of  a  character  suited  to  one  of  the  standing  com- 
mittees. As  a  rule,  however,  most  measures  were  not  in- 
troduced in  the  form  of  bills  but  rather  as  petitions,  resolu- 
tions, etc.,  and  these  were  referred  to  interested  persons 
or  committees  to  formulate  into  bills. 

Bills  were  read  twice,  then  referred  to  committees  for 
amendments  or  amended  in  the  house,  or  engrossed,  read 
again  and  passed  or  rejected,  (though  they  might  be  rejected 
at  any  reading  by  being  refused  passage  to  the  next  reading) 
then  sent  to  the  council  by  a  member  or  a  committee  usually 
composed  of  members  interested  in  securing  the  passage 
of  the  bill.  The  council  went  through  a  very  similar 
action  and,  unless  it  rejected  or  refused  to  act  on  the  bill, 
returned  it  to  the  house.  If  any  amendment  had  been 
made  the  house  considered  the  bill  again  and,  if  it  con- 
curred in  the  change,  passed  it.  When  a  bill  had  been 
enrolled  and  approved  by  the  council,  it  was  ready  for  the 
signature  of  the  governor,  which  was  given  in  the  presence 
of  both  houses  in  the  council  chamber.  However,  if  the 
house  refused  to  concur  in  the  amendment,  it  sent  a  mes- 
sage to  the  council  to  that  effect  and  sometimes  asked  for 
a  conference,  though  this  was  sometimes  left  for  the  coun- 
cil to  do.  A  quotation  from  the  records  will  show  some  of 
the  forms  of  doing  business. 

The  Order  of  the  Day  being  read,  for  the  second  reading  of 
the  Bill  for  appointing  an  Agent ; 

The  said  Bill  was  read  a  second  Time. 

Resolved  that  the  Bill  be  committed  to  a  committee  of  the 
whole  house. 

Resolved,  That  this  House  will,  upon  Friday  next,  resolve 
itself  into  a  Committee  of  the  whole  House  upon  the  said  Bill. 
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Occasionally  orders  of  the  day  were  made  by  fixing  a 
day  for  second  or  third  reading  of  some  bill ;  e.  g.  March 
17,  1772,  it  was  ordered  that  a  bill  be  engrossed  and 
printed  and  that  the  third  reading  be  on  July  i,  next,  over 
three  months  distant/ 

In  case  of  a  division  on  a  vote,  it  was  the  custom  for  one 
side  to  go  out  of  the  room;  e.  g.  in  September,  1744,  a 
division  caused  the  "  noes  [to]  go  forth "  and  resulted 
"  noes  8,  yeas  45."  *  Sometimes  a  ballot  was  called  for, 
as  in  choosing  one  doorkeeper  from  several  candidates. 
The  clerk  passed  around  "  a  glass  "  and  each  member  put 
in  a  ballot  with  the  name  of  the  person  voted  for  written 
thereon.  The  glass  was  then  brought  to  the  clerk's  desk 
and  a  committee  of  six  counted  the  ballots.* 

The  quorum  required  to  do  business  varied.  In  1685 
twenty-three  burgesses  met  and  said  that  since  they  were 
neither  a  house  nor  had  a  speaker,  they  could  not  even  ad- 
journ, but  must  wait  for  the  governor  to  prorogue  them.* 
In  October,  1748,  the  house  decided  by  a  vote  of  44  to  35, 
that  41  should  be  a  house  to  do  business.*^  A  few  years 
later  twenty-five  were  declared  enough,'  but  in  1769  the 
number  was  much  larger. 

It  was  a  common  thing  to  combine  two  or  more  totally 
different  subjects  in  one  bill;  e.  g.  one  bill  was  passed  to 
prevent  hogs  and  goats  running  at  large  in  the  streets  of 

^Jour.  of  Burg.y  1772,  96.  It  is  probable  that  they  expected  to 
adjourn  to  meet  again  about  the  beginning  of  the  next  July.  Toward 
the  end  of  the  same  session  several  other  matters  were  postponed  in  the 
same  way.    Jour,ofCoun.,  May,  1744,  24ff. 

*Ilnd.,  18;  other  cases  7b»r.  of  Burg,  y  Feb.,  175^,  64,  119,  etc. 

*Ibid,,  1772,  5. 

*Jour.  ofCoun,  as  Upper  House ^  Oct.,  1685,  2-3. 

^Jour.  of  Burg.,  Oct.,  1748,  4-5.  •TWtf.,  Mar.,  1756,  74. 
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Suffolk,  and  to  give  the  town  permission  to  hold  a  fair.^ 
The  "  rider  "  was  sometimes  used,  both  to  make  an  addi- 
tion to  an  engrossed  bill  and  so  avoid  the  going  over  of  the 
whole  process  of  enactment  again,^  and,  as  at  the  present 
time,  to  carry  clauses  which  could  not  pass  if  voted  on 
separately.  In  the  latter  class  was  the  bill  appropriating 
£2500  to  pay  an  agent  of  the  assembly  in  England  and 
attaching  it  to  an  appropriation  of  £20,000  to  carry  on  war. 
The  council  protested  against  the  appropriation  for  the 
agent,'  but  inasmuch  as  the  agent  was  finally  sent  and 
was  paid  the  house  had  its  way. 

Thus  did  the  house  carry  on  its  business.  Early  in  the 
colonial  period,  then,  we  find  many  present-day  practices 
already  established.  Those  of  the  earlier  time  were  extended 
and  others  to  suit  new  conditions  were  added,  the  process 
continuing  down  to  the  revolution.  Indeed,  that  the  meth- 
ods of  doing  business  should  be  similar  to  present-day  prac- 
tices is  to  be  expected  when  we  remember  that  the  legis- 
lature consciously  tried  to  imitate  so  far  as  applicable  the 
procedure  of  the  English  House  of  Commons,  and  that  that 
body  had  already  developed  the  essentials  of  present-day 
practice,  (save  that  growing  out  of  the  cabinet  system,) 
when  the  colonial  assemblies  were  just  coming  into  exist- 
ence. This  was  especially  true  in  such  things  as  the  open- 
ing and  closing  of  parliament,  rules  of  conduct  of  mem- 
bers, and  the  process  of  law-making. 

^Jour.ofCoun,  as  Upper  House,  Oct.,  1748,  27.    Spotswood  rejected 
a  bill  of  that  kind.    Letters,  ii,  54. 
^Jour,  of  Burg,,  Aug.,  1755,  18;  Nov.,  1762,  88. 
^Ibid,y  Aug.,  1754,  18. 


CHAPTER  VI 
The  Governor  as  a  Part  of  the  Legislature 

In  all  countries  where  there  is  a  legislature  distinct  from 
the  executive,  the  executive  has  a  greater  or  lesser  part 
in  legislation.  How  great  that  part  is  depends  upon 
the  country  and  the  age.  As  a  rule,  the  organization  of 
the  executive  has  preceded  the  organization  of  the  legis- 
lature, and  usually  it  is  true  that  the  executive  has  granted 
the  powers  which  the  l^islature  has  possessed. 

In  the  American  colonies  we  find  a  few  exceptions  to 
this  general  statement.  It  was  not  true  in  the  New 
England  colonies,  for  there  the  executive  and  the  legisla- 
ture were  organized  at  the  same  time  and  got  their  power 
from  the  same  source,  the  people.  Virginia  was  a  partial 
exception,  for  when  it  was  under  the  control  of  the  Com- 
pany that  body  created  both  executive  and  legislature. 
The  chief  executive,  the  governor,  was  a  kind  of  overseer 
of  the  estate.  Yet  under  the  instructions  from  the  com- 
pany he  had  a  more  direct  part  in  legislation  than  did  the 
New  England  governor  who  was  chosen  by  the  people.^ 

When  the  royal  authority  was  established  in  Virginia 
there  was  for  a  time  no  legislature,  and  the  whole  govern- 
ment was  in  the  hands  of  the  governor  and  other  officials 
appointed  by  the  king.  Some  years  later  the  legislature 
was  re-established,  but  its  powers  came  as  grants  from 
the  executive  of  the  home  government  through  the  gov- 

1  Osgood,  American  Colonies  in  the  Seventeenth  Century,  i,  162-3. 
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ernor  of  the  colony.  Naturally  then  the  governor  was  an 
important  factor  in  the  organization  of  the  legislature. 

The  fact  is  that  the  executive  often  by  its  own  needs  as 
well  as  by  the  needs  of  the  people,  was  forced  to  call  upon 
the  people  through  a  legislature  to  aid  in  the  conducting  of 
government:  Professor  Osgood  has  well  said :  "  Like  all 
their  other  organs  of  government,  the  legislatures  of  the 
provinces  developed  as  the  result  of  social  and  political 
causes  operating  upon  the  proprietors  and  in  the  provinces 
themselves.  Though  not  original  in  the  sense  in  which 
the  executive  was,  events  soon  showed  them  to  be  instru- 
ments of  government  which  were  indispensable  to  pro- 
prietors as  well  as  provincials,  and  about  their  develop- 
ment center  events  of  the  greatest  interest  in  the  history 
of  the  provinces.  Their  study  reveals  the  operation  of 
forces  which  were  to  transform  the  fief  and  thus  to  open 
the  way  for  the  growth  of  modern  democratic  institu- 
tions. The  rise  of  assemblies  in  the  English-American 
colonies  is  an  event  of  great  significance  in  the  history  of 
the  world."  ^  While  Professor  Osgood  states  this  as  ap- 
plying to  the  proprietary  province,  it  applies  equally  well 
to  the  royal  province,  for  it  was  the  needs  of  the  situation 
that  everywhere  induced  the  executive  to  authorize  a  legis- 
lature and  give  it  an  important  part  in  the  government. 

The  development  of  legislatures  was  no  less  important 
in  the  royal  than  in  the  proprietary  provinces,  and 
one  of  the  most  interesting  as  well  as  important  features 
was  the  struggle  between  the  legislature  and  the  executive 
as  represented  by  the  governor  to  get  or  to  keep  a  controlling 
place  in  the  government.  Among  English-speaking  peo- 
ples in  modern  times  the  general  tendency  has  been  to 
lessen  executive  influence  in  legislation  and  strictly  to  de- 

'  Osgood,  op.  cit.y  ii,  74*5 • 
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fine  the  power  that  is  left  to  the  executive.  Virginia  during 
colonial  times  was  engaged  in  the  process  of  limiting  and 
defining  executive  power.  When  the  revolution  came  she 
was  so  far  advanced  in  this  that  the  first  governor  of  Vir- 
ginia under  a  state  constitution  was  almost  without  power. 
He  was  a  mere  tool  in  the  hands  of  the  legislature.  It  will 
be  the  purpose  of  this  chapter  then  briefly  to  indicate  (i) 
the  part  which  the  governor  of  colonial  Virginia  took  in  the 
legislature,  what  he  did  and  how;  (2)  how  this  part  was 
modified,  limited  and  defined  from  time  to  time. 

In  the  period  during  which  a  unicameral  legislature  ex- 
isted the  burgesses,  council  and  governor  all  met  as  one 
legislative  body.  Although  in  some  respects  the  governor 
was  the  most  conspicuous  member  of  the  assembly,  he  was 
not,  as  in  Massachusetts,  the  presiding  officer.  From  the 
b^inning  the  assembly  had  a  speaker.  As  we  have  seen, 
in  the  assembly  of  1619  the  speaker  was  the  colony  secre- 
tary; hence  he  was  probably  a  member  of  the  council.^ 
Whether  this  is  true  or  not,  it  is  very  certain  that  in  the 
many  assemblies  that  followed  the  speaker  was  always  a 
burgess.  Since  the  governor  did  not  preside,  and  had  no 
place  of  special  importance,  it  may  seem  fair  to  conclude 
therefore  that  the  governor  as  a  member  of  the  assembly 
was  in  about  the  same  position  as  other  members,  save  that 
being  governor  he  had  a  veto  on  measures  finally  passed 
and  consequently  had  more  personal  influence.  The  real 
part  which  the  governor  had  depended  much  on  his  instruc- 
tions, but  even  more  upon  the  personality  of  the  man. 

So  far  as  the  records  of  the  early  colonial  period  show, 
the  part  of  the  governor  as  a  legislator  stands  out 
much  less  prominently  than  his  judicial  and  administra- 
tive functions.     Such  information  as  they  give  deals  largely 

*  See  page  20. 
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with  the  external  and  formal  things,  such  as  calling,  proro- 
guing, and  dissolving  the  assembly,  vetoing  acts,  etc. 
From  the  amount  of  attention  given  him  in  the  records 
then  it  would  seem  fair  to  assume  that  as  an  individual 
the  governor  was  less  prominent  in  legislation  than  in 
other  lines. 

In  spite  of  this  conclusion  from  the  records,  however, 
during  the  unicameral  period  the  governors  were  quite 
generally  the  dominant  force  in  the  government,  even  the 
l^islature  being  quite  docile  at  most  times.  This  was 
noticeably  the  case  in  Sir  William  Berkeley's  administra- 
tions, 1642-1652,  and  1660-1677.  On  the  other  hand  dur- 
ing the  commonwealth  period  the  governor  was  chosen  by 
the  assembly  and  was  subject  to  removal  by  that  body,  and 
was,  therefore,  controlled  by  the  assembly.  Nevertheless, 
even  in  the  beginning  the  Virginia  assembly  did  not  meekly 
submit  to  the  governor  in  all  cases,  but  showed  much  in- 
dependence. The  case  of  Governor  Harvey  will  be  re- 
called. For  several  reasons,  one  of  which  was  a  refusal  of 
the  governor  to  transmit  protests  of  the  assembly  on  the 
tobacco  question,  the  council  deposed  him  and  elected  John 
West  to  act  as  governor  until  the  "  king's  pleasure  "  should 
be  known.  The  king  resented  this  action  and  sent  Harvey 
back  to  govern  the  colony.*  This  act  was  the  act  of  the 
council,  but  it  was  approved  by  the  burgesses,  and  when 
the  council  called  a  new  assembly  and  Harvey  forbade  it 
to  proceed,  the  prohibition  was  ignored.*  Thus  both  the 
burgesses  and  councilors  took  part  in  this  revolt.  The 
council  sent  Harvey  to  England  along  with  the  persons  to 
present  charges  against  him  and  to  defend  the  action  of 

*  Doyle,  op,  cit.,  i,  198. 

*Va,  Mag.  of  Hist.,  i,  422.    For  documents  of  the  Harvey  episode 
see  letters  in  MacDonald  Pap.,  i,  165,  205. 
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the  assembly.  That  the  Virginians  did  not  intend  to  as- 
sume the  power  of  deposing  and  electing  governors  as  a 
right,  is  indicated  by  the  fact  that  they  chose  West  to  act 
only  until  the  king's  pleasure  should  be  known.  The  sur- 
render of  the  colony  government  to  the  commission  sent 
by  parliament  in  spite  of  Governor  Berkeley's  protest,  the 
subordinate  place  of  the  governor  during  the  Common- 
wealth, and  events  during  Bacon's  rebellion  furnish  other 
examples  of  this  spirit  of  independence. 

The  above  seems  to  briefly  describe  the  situation  until 
after  the  recall  of  Governor  Berkeley  (1677)  and  the 
establishment  of  a  two-chambered  legislature,  when  the 
governor  as  a  member  of  the  upper  house  b^an  to 
take  a  more  prominent  place  in  the  records.  By  that 
time  also  the  legislature  had  gathered  sufficient  strength 
to  enter  into  contests  on  numerous  questions  against  the 
governors  and  their  instructions.  These  facts,  along  with 
a  series  of  rather  aggressive  governors,  gave  new  import- 
ance to  the  relations  between  the  executive  and  the  l^is- 
lature.  With  the  further  development  of  the  l^islature 
during  the  eighteenth  century  came  more  numerous  at- 
tempts to  define  and  limit  the  part  of  the  executive  in  legis- 
lating. These  attempts  culminated  in  the  revolution. 
Some  of  the  principal  relations  between  the  executive  and 
legislature  will  be  seen  in  the  remaining  pages  of  this 
chapter. 

Before  1680  there  had  been  much  complaint  against  gov- 
ernors, and  particularly  against  absentee  governors.  One 
of  the  provisions  that  was  to  have  been  in  the  proposed 
charter  of  1676,  which  was  almost  to  the  point  of  being  is- 
sued, was  this,  that  the  governor,  council,  and  other  officers 
should  reside  in  Virginia.  News  of  Bacon's  rebdlion 
reached  England  just  in  time  to  prevent  the  final  steps  in 
securing  the  charter  and  thus  the  movement  against  ab- 
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sentee  governors  failed.  In  fact  absentee  governors  were 
more  numerous  after  than  before  1676. 

Except  during  the  Commonwealth  period  and  in  the  ab- 
sence of  a  governor,  neither  branch  of  the  legislature  had 
any  control  over  the  appointment  of  the  governor;  but  the 
conduct  of  the  legislature  or  either  branch  of  it  might,  and 
sometimes  did,  influence  the  length  of  his  term.  In  fact 
in  the  latter  part  of  the  seventeenth  century  the  council 
was  successful  in  driving  more  than  one  governor  from 
office.^  When  we  remember  that  the  English  government 
frequently  considered  not  fitness  but  favoritism  in  its  ap- 
pointments, it  is  little  to  be  wondered  at  that  there  was 
friction.  For  example  the  Earl  of  Orkney  was  governor 
from  1704  to  1737  without  ever  going  to  Virginia,  and 
"  enjoyed  a  considerable  revenue  without  performing  one 
act  of  government."  ^  He  was  represented  by  a  lieutenant 
or  deputy  governor.  Most  of  these  were  interested  chiefly 
in  making  money  for  themselves,  in  strengthening  the 
crown  and  in  promoting  their  own  interests.  While  it  must 
be  said  that  the  council  was  as  a  rule  in  harmony  with  the 
governors,  there  were  nearly  always  a  few,  sometimes 
a  majority,  who  were  opposed  to  the  governor.  Doubtless 
the  councilors,  like  the  governors,  were  sometimes  moved 
by  purely  selfish  motives,  but  at  other  times  they  were 
truly  loyal  to  the  welfare  of  Virginia. 

An  important  way  in  which  the  governor  influenced  the 
legislature  was  in  his  power  over  the  meeting,  proroga- 
tion, and  dissolution  of  the  assembly.  The  power  to  call 
together  the  legislature  was  considered  a  privilege  of  the 
governor  throughout  the  colonial  period,  but  at  times,  as  in 

*  Chalmers,  Hist,   of  Revolt  of  Am.    Col.,    i,    318-19;    Spotswood 
Letters,  ii,  284-5.    Nicholson,  Spotswood,  etc.,  were  thus  treated. 
"Chalmers,  Hist,  of  Revolt  of  Col.,  i,  394- 
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1659/  the  assembly  directly  authorized  him  to  do  so. 
In  the  time  of  Governor  Harvey  an  assembly  was 
called  "on  the  petition  of  many  inhabitants/'  to  receive 
complaints  against  the  governor.^  Hening  seems  to 
suggest  that  the  council  called  it,  possibly  in  response  to 
a  petition.  In  the  absence  of  the  governor,  the  presi- 
dent of  the  council  and  his  associates  called  meetings.  Oc- 
casionally the  assembly  adjourned  itself  to  meet  at  a  specific 
time.  As  for  instance  in  October,  1760,  the  governor  of- 
fered to  let  the  burgesses  decide  when  was  the  most 
convenient  time  for  them  to  enter  upon  the  regular  busi- 
ness of  the  country.*  Occasionally  the  house  adjourned  it- 
self for  several  days  without  agreement  with  the  council. 
As  a  rule  however  the  governor  continued  to  call  assemblies 
until  1775,  when,  because  of  the  repeated  prorogations,  it 
was  found  necessary  to  call  a  convention  independent  of 
the  governor.* 

In  closing  sessions  three  methods  were  used.  They 
might  be  prorogued  by  the  governor.  This  method  was 
used  if  the  governor  intended  to  call  the  same  assembly  in 
another  session.  If  the  governor  contemplated  no  other 
session  of  that  assembly  he  dissolved  it.  A  third  method 
was  adjournment  by  the  assembly  itself.  A  brief  account 
of  how  these  methods  were  used  in  closing  sessions  will 
now  be  given. 

After  1645,  possibly  before,  it  was  a  very  common  thing 
for  the  assembly  to  be  prorogued  by  the  governor,  though 
it  frequently  adjourned  itself."     The  governor's  right  to 

*  Hening,  op.  cit.,  i,  49.3,  517;  "»  I79-        ^Ibid.,  i,  223;  Howe,  58. 
*Jour,  of  Burg,,  1760,  6.  ^Arch,  Am.,  Series  iv,  vol.  iii,  395- 

*The  records  of  1642,  1647,  1648-9,  1658,  1660-1,  1661-2,  1662,  1663, 
1666,  1667,  1676,  etc.,  show  the  house  to  have  adjourned  itself. 
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dissolve  the  assembly  was  disputed  in  1658  when  the  as- 
sembly arrogated  to  itself  the  entire  authority  of  the  gov- 
vernment.  On  April  i  of  that  year  the  governor  and 
council  declared  that  "  for  many  important  causes "  the 
assembly  was  dissolved.  To  this  tlw^  house  through  its 
speaker  replied  that  there  was  no  precedent  for  such  a 
declaration,  and  that  the  attempt  to  dissolve  the  assembly 
was  illegal.  The  house,  therefore,  asked  that  the  order  of 
dissolution  be  revoked,  and  voted  that  if  any  member  left 
the  house,  he  should  be  censured  as  betraying  the  trust  re- 
posed in  him  by  the  country.  It  was  declared  that  all 
should  remain  and  act  as  a  whole  and  entire  house.  A 
special  oath  of  secrecy,  binding  the  members  not  to  divulge 
any  of  the  words  or  actions  of  fellow  members,  was  then 
administered  to  each  one.  Upon  promise  of  a  speedy  con- 
clusion of  the  business  of  the  assembly,  the  governor  and 
council  expressed  themselves  as  being  willing  to  refer  the 
matter  in  dispute  to  Cromwell.  The  house  was  not  satis- 
fied and  asked  for  a  revocation  of  the  order  of  dissolution. 

The  revocation  was  issued,  but  with  the  express  in- 
tention of  referring  the  dispute  to  Cromwell.  Still  dis- 
satisfied, the  house  appointed  a  committee  to  draw  up  a 
vindication  of  the  assembly.  The  committee  reported  that 
by  the  records  it  found  "  the  present  power  of  government 
to  reside  in  such  persons  as  shall  be  empowered  by  the 
burgesses  (the  representatives  of  the  people)  who  are  not 
dissolvable  by  any  power  now  extant  in  Virginia,  but  the 
House  of  Burgesses."  The  committee  recommended  that 
the  same  governor  remain  in  office,  but  that  a  new  council 
be  chosen.  The  report  was  adopted,  and  all  former  elec- 
tions of  governor  and  council  which  were  still  in  effect 
were  declared  void.  Colonel  Samuel  Matthews  was  re- 
elected governor.  It  was  declared  that  a  new  council, 
consisting  of  persons  to  be  "  nominated  and  confirmed  by 
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the  present  burgesses  convened  (with  the  advice  of  the 
Governor)"  should  be  chosen.  Most  of  the  old  councilors 
were  re-elected.  To  enable  the  burgesses  to  carry  their 
point  the  sheriff  of  James  City  was  ordered  to  obey  no  war- 
rant unless  signed  by  the  speaker.  In  seeking  for  "  pre- 
cedent ''  it  seems  the  committee  did  not  go  farther  back 
than  to  the  surrender  to  the  Commonwealth  in  1652.  They 
based  their  claim  to  complete  control  on  the  agreement  with 
the  Parliamentary  commissioners.*  This  all  grew  out  of 
the  dispute  over  the  power  of  dissolution,  and  for  the 
time  being  the  assembly  was  completely  victorious.  The 
next  year  the  right  to  dissolve  the  burgesses  except  on 
the  consent  of  the  major  portion  of  the  house  was  denied 
to  the  governor.*  This  represents  pretty  truly  the  situ- 
ation during  the  Commonwealth  and  early  restoration 
period,  but  sometime  after  the  restoration  of  the  Stuarts, 
the  power  to  dissolve  the  assembly  was  restored  to  the  gov- 
ernor,* and  he  continued  to  have  this  power  and  to  use  it  till 
July,  1775,  when  the  convention  no  longer  recognizing  the 
governor  resumed  the  power  to  adjourn  itself.* 

After  1700  new  assemblies  were  not  frequently  called. 
Instead,  several  meetings  of  the  same  assembly  were  held 
by  prorogation  from  session  to  session,  thus  depriving  the 
people  of  frequent  opportunities  of  choosing  new  repre- 
sentatives and  so,  often,  causing  much  dissatisfaction. '^ 

The  governor  frequently  dissolved  an  assembly  if  it  pro- 
tested against  the  acts  of  the  king  or  of  the  governor. 

*Hening,  op.  cit.,  1,  49^505;  Campbell,  Charles,  op,  cit.,  238;  Hil- 
dreth,  op.  cit.,  i,  364-5. 

■Hening,  i,  531;  Hildreth,  i,  366;  Howe,  op.  cit.,  67. 

'  See  records  in  Hening,  ii. 

*  Nevertheless  the  assembly  occasionally  adjourned  itself  notwithstand- 
ing  the  above  general  rule. 

^Campbell,  Charles,  412. 
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Thus  Spotswood  first  prorogued  and  then  dissolved  an  as- 
sembly for  perversity  in  refusing  to  tax  the  people  for 
defensive  purposes  save  in  its  own  way.  Governor  Din- 
widdie  dissolved  one  assembly  for  factiousness,  and,  in 
1774  Grovernor  Dunmore  another,  for  passing  resolutions 
against  the  Boston  Port  Bill. 

Occasionally  an  assembly  was  dissolved  by  direct  order 
of  the  king  or  of  the  lords  of  trade.  This  happened  when 
the  assembly  was  in  opposition  to  the  English  government.^ 
Occasionally  the  prorogation  came  in  the  form  of  a  com- 
mand from  the  governor  to  the  assembly  to  adjourn  itself 
to  a  certain  day  named  by  him.*  Then  the  ques-tion  arose 
if  in  the  case  of  such  an  adjournment  the  governor  could 
prorogue  again  or  dissolve  that  assembly  without  a  meet- 
ing? Spotswood  and  the  council  disagreed  on  the  mat- 
ter and  it  was  referred  to  England  for  answer.'  Attorney 
General  West  in  passing  on  another  case,  May  27,  171 9, 
decided  that  the  governor  had  power  to  act  in  such  cases.* 

The  foregoing  is  a  statement  of  the  practice  in  the  mat- 
ter of  calling  and  ending  meetings  of  the  assembly,  and 
some  of  the  cases  of  dispute  about  it.  With  the  power  in 
his  hands,  it  must  be  evident  that  the  governor  might  have 
much  control  over  the  work  of  legislation  and  even  pre- 
vent legislation.  Naturally  then,  even  when  he  did  not 
attempt  to  direct  legislation  as  far  as  his  power  would 
have  permitted,  the  knowledge  of  its  existence  must  have 
had  much  influence  on  the  legislators. 

Another  way  in  which  the  governor  exercised  legisla- 

^  Dinwiddie  Papers,  i,  161. 

^Jour.  of  Coun.  as  Upper  House,  iii,  Oct.,  1748,  46;  Jan.,  1764.  13; 
Jour,  of  Burg,,  Oct.,  1754,  60;  Oct.,  17^,  21;  Nov.,  1769,  136. 

^  Spotswood  Letters,  ii,  289-90. 

*  Chalmers,  Col,  Opinions,  238.  This  was  a  West  India  case,  but  had 
general  application. 
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tive  power  was  by  the  use  of  the  veto.  Although  he  al- 
ways possessed  the  veto  power,  it  must  be  remembered  that 
in  the  use  of  this  part  of  his  prerogative  the  governor  was 
guided  in  a  general  way  by  the  instructions  which  he  re- 
ceived from  the  home  government.  In  some  cases  the  in- 
structions had  special  reference  to  some  particular  act  or 
class  of  acts;  but  often  they  were  very  general  in  char- 
acter and  thus  left  the  governor  much  discretion  as  to  the 
use  of  the  veto. 

Before  1685  there  seems  to  have  been  little  dispute  over 
the  question  of  veto.  It  seems  to  have  been  exercised  spar- 
ingly but  the  privilege  had  not  disappeared.  Naturally  the 
more  influence  the  governor  had  in  the  assembly  the  less 
need  there  was  for  the  use  of  the  veto  power.  This  prob- 
ably accounts  for  the  little  prominence  given  to  the  veto 
under  the  unicameral  legislature.  But  in  1685  the  as- 
sembly questioned  the  veto  power  of  the  governor.  The 
dispute  arose  in  this  way.  When  Lord  Culpeper  was  sent 
out  as  governor  in  1682,  he  was  given  instructions  that  al- 
most deprived  the  assembly  of  any  real  power.  Laws  were 
not  to  be  proposed  by  the  assembly,  but  were  to  be  framed 
by  the  governor  and  council,  endorsed  or  modified  by  the 
crown,  and  then  sent  to  the  assembly  to  be  enacted  into 
laws.  Many  other  things  in  the  instructions  were  equally 
distasteful  to  the  Virginians.  So  that  although  Culpeper  did 
not  enforce  all  of  these  instructions,  when  he  was  succeeded 
by  Lord  Howard  of  Efiingham  in  1684  the  assembly  was 
in  a  mood  for  opposition.  Most  of  the  former  instructions 
had  been  renewed  and  when  the  governor  claimed  also  that 
he  had  a  right  to  veto  acts  at  his  discretion,  the  protest  of 
the  assembly  was  made  with  vigor.  Yet  the  king  ordered 
the  assembly  censured  for  its  conduct.* 

*  Doyle,  op.  cit,,  i,  264;  Hening,  op,  cit,,  iii,  40-1. 
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When  Ludweirs  charges  against  Lord  Howard,  that  he 
tried  to  enforce  laws  which  had  been  repealed,  were  sent 
home,  the  king  declared  that,  when  a  repealing  law  was  re- 
jected, the  act  which  it  was  intended  to  repeal  was  at  once 
revived.  It  seems  that  the  assemblymen  had  claimed  that, 
if  an  act  of  assembly  had  repealed  another  act  and  later — 
possibly  after  some  time  had  elapsed  during  which  the  re- 
pealing act  was  supix>sed  to  be  valid — ^the  executive  had 
vetoed  the  repealing  act,  nevertheless  the  original  act,  for  a 
time  supposed  to  be  repealed,  did  not  revive,  but  stood  re- 
pealed the  same  as  though  the  veto  had  not  been  made. 
This  seems  absurd,  for  if  true,  an  act  declared  void  would 
still  have  the  same  effect  as  though  valid.*  Therefore  the 
king's  position  seems  to  have  been  sound. 

Just  when  the  governor  secured  a  veto  regardless  of  di- 
rect instructions  is  not  known.  But  during  most  of  the 
colonial  period  he  had  such  a  veto.  In  its  use  gov- 
ernors, then  as  now,  greatly  differed.  Both  the  veto 
and  assent  of  the  governor  to  acts  were  subject  to  another 
veto  by  the  home  government.  As  a  rule,  the  veto  of 
the  home  government  was  used  to  nullify  objectionable 
laws  to  which  the  governor  had  given  assent,  or  on  which 
the  governor  had  taken  no  action.  Of  the  first  kind  we  find 
an  instance  in  1752,  when  the  governor  sent  a  message  to  the 
assembly  stating  that  fifty-seven  acts  of  the  assembly  had 
been  approved  by  the  home  government,  but  ten  had  been 
vetoed.  As  the  governor  considered  some  of  the  ten  very 
important,  he  laid  them  before  the  assembly^  and  said  that 
he  would  help  explain  to  the  English  government  the  need  of 
some  of  these  acts.     In  this  case  the  governor  saw  the  acts 

^McDonald Pap,,  vii,  229;  Randolph  Pap,,  Hi,  420,  540;  Chalmers, 
PoL  Ann,,  359. 

*Jour,  ofCoun,  as  Upper  House,  April,  1752,  iii,  55;  Jour,  of  Burg,, 
Feb.,  1752,  95-109. 
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from  the  assembly's  point  of  view.  Some  of  the  vetoed 
acts  concerned  the  regulation  of  the  importation  of  con- 
victs, freedom  of  colonists  from  a  poll  tax/  payments  of 
obligations  in  money  instead  of  in  tobacco,  the  grant  to 
vestries  of  the  right  to  present  ministers,^  a  tax  on  British 
manufactures  brought  to  Virginia,  acts  having  more  than 
one  subject  in  them,  money  questions,  especially  the  issue 
of  paper  money,  and  in  general  acts  tending  to  the  disad- 
vantage of  trade,  especially  of  British  trade,  and  to  a 
limitation  of  the  prerogative. 

Some  general  rules  were  also  made  by  the  home  govern- 
ment which  put  a  limitation  on  some  subjects  of  legisla- 
tion. For  example  every  act  passed  must  continue  for  a 
period  of  two  years  or  more,  or  it  was  void.  This  was 
for  the  purpose  of  giving  to  the  king  time  enough  to  con- 
sider and,  if  he  desired,  to  veto  the  act.**  Acts  once  re- 
pealed or  rejected  by  the  home  government  could  not  be 
re-enacted  unless  the  assembly  first  got  the  consent  of  the 
crown,  or  attached  to  the  acts  a  clause  suspending  them 
until  the  king  could  pass  upon  them  again. 

Even  when  a  measure  had  passed  and  had  met  no  present 
objection,  its  continuance  was  indefinite,  for  acts  might  be 
left  in  force  for  several  years  and  then  be  rejected.  Na- 
turally this  power  of  repeal  at  indefinite  times  was  very  ob- 
jectionable to  the  colonial  assembly  and  caused  many  pro- 
tests. 

In  an  indirect  way  the  governor  had  much  influence  on 
the  legislature  through  his  part  in  the  selection  of  speaker 
and  his  power  to  nominate  and  suspend  councilors.  As 
long  as  there  was  but  one  house,  the  governor  as  a  mem- 
ber of  that  house  had  a  voice  in  the  election  of  the  speaker. 

*  Chalmers,  Hist,  of  Rev. ^  ii,  79.       *  Chalmers,  Col,  Opin,,  53"^- 
•Palmer,  CaL  of  State  Pap.,  i,  206. 
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In  1653  the  governor  and  council  objected  to  a  candidate 
for  the  speakership  and  the  burgesses  then  asked  the  rea- 
sons why  the  governor  and  council  could  not  join  with  the 
burgesses  in  the  selection  of  a  speaker.  The  candidate  was 
chosen  by  a  plurality  vote,  but  resigned  and  another  was 
chosen.  At  all  times  the  speaker  had  to  be  confirmed  by 
the  governor.  In  1758  the  governor  was  instructed  to 
separate  the  offices  of  speaker  and  treasurer,  but  he  did 
not  do  so. 

In  his  control  over  the  council  the  governor  had  at 
times  almost  enough  power  to  dictate  l^islation.  In  1676 
authority  to  suspend  the  councilors  was  given  to  the  gov- 
ernor, though  he  was  answerable  to  the  king  for  his  sus- 
pensions. Even  as  early  as  1641  Berkeley  was  authorized 
to  proceed  against  any  councilor  at  any  meeting  of  six  or 
more  councilors.^  In  theory  the  councilors  were  appointed 
by  the  king;  but  the  appointments  were  usually  made, 
either  directly  by  the  governor,  or  by  the  king  on  the 
governor's  recommendation.  Early  in  the  eighteenth  cen- 
tury it  was  determined  that  there  should  be  at  least  nine 
councilors.  To  make  sure  of  this  number  the  governor  was 
authorized  to  keep  the  council  up  to  nine  by  appointing 
persons  to  fill  vacancies.  After  this  the  number  was  seldom 
more  than  nine,  and  thus  the  governor  filled  most  of  the 
vacancies.^  The  governor,  having  such  control  over  the 
appointment  and  tenure  of  councilors,  and  having  some  of 
the  rights  of  members  of  the  upper  house,  being  commonly 
its  presiding  officer,  it  must  be  clear,  could,  if  he  wished, 
exercise  much  influence  on  that  house.    As  all  legislation  had 

^De  Jamette  Pap.,  i,  210,  (Virginia  State  Lib.)  Berkeley  was  also 
given  authority  to  appoint  many  other  officers  and,  like  every  executive 
who  has  power  to  fill  offices,  he  had  much  opportunity  to  influence 
assembljrmen. 

■See  page  136. 


289]         ^^^  GOVERNOR  AND  THE  LEGISLATURE  127 

to  pass  the  council  as  well  as  the  burgesses,  it  is  easy  to 
see  how  powerful  in  legislation  the  governor  might  be- 
come. However,  January  8,  1725,  West,  council  for  the 
Board  of  Trade  and  Plantations,  and  afterward  Chancellor 
for  Ireland,  held  that  the  governor  could  not  vote  as  a 
councilor  in  passing  bills  when  the  council  sat  in  its  legis- 
lative capacity.*  The  enforcement  of  this  decision  would 
tend  to  make  the  governor  a  mere  presiding  officer,  and 
give  him  a  place  not  unlike  that  of  our  lieutenant  governors 
in  our  present-day  state  senates.  This  declared  inability 
to  vote  may  have  been  one  reason  why  many  of  the  gov- 
ernors did  not  attend  the  sessions  of  the  council  and  came 
in  only  near  the  end  of  the  session  to  sign  bills.  The 
journals  of  the  council  show  the  governors  to  have  done 
this  much  of  the  time.^  Another  source  of  influence  on 
legislation  was  in  the  governor's  appointive  power.  This 
was  of  great  importance.  All  who  sought  well  paying 
offices  or  political  promotion  must  have  the  friendship  of  the 
governor.  There  were  many  offices  for  distribution, 
and  councilors  and  burgesses  alike  sought  these  by  voting 
for  some  pet  scheme  of  the  governor.  Many  burgesses  were 
made  sheriffs  or  given  other  lucrative  offices.  Occasion- 
ally the  governor  used  this  appointing  power  to  free  him- 
self from  an  obnoxious  burgess  by  appointing  him  sheriff, 
and,  as  in  England  at  an  earlier  time,  practically  forcing 
him  to  accept  the  office.  Later  a  law  was  passed  prohibit- 
ing any  burgess  accepting  the  office  of  sheriff.'* 

The  relations  between  the  governor  and  the  assembly 
varied  with  the  kind  of  men  in  the  assembly  and  the  charac- 
ter of  the  governor.    Some  governors  influenced  legislation 

» Chalmers,  CoL  Opin.,  238. 

*  Set  Jour,  of  Coun,  as  Upper  House,  session  Feb.,  1745,  etc. 

•  Further  references  to  the  abuse  of  the  appointive  power  occur  in  an- 
other chapter,  pages  88,  133. 
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by  usurpation  and  violence.  A  considerable  number  of  them 
assumed  a  high  and  mighty  way  with  the  assembly  and  in- 
sisted much  on  prerogative.  They  tried  to  control  the  as- 
sembly to  suit  their  own  purposes  and  sometimes  sent  per- 
emptory orders  to  it  to  consider  and  act  upon  recommenda- 
tions made  by  them;  e.  g.  in  November,  1685,  Lord  How- 
ard of  Effingham,  the  governor,  sent  a  message  requiring 
the  house  to  act  on  his  recommendations  so  that  he  could  put 
an  end  to  the  session.  He  had  been  angered  by  the  inquiry 
of  the  house  as  to  what  arms  had  come  into  his  possession 
since  the  last  assembly  and  what  he  had  done  with  them. 
The  governor  said  that  this  matter  did  not  concern  them  as 
they  were  the  king's  arms ;  he  asked  that  they  attend  to  the 
things  that  he  had  given  them  to  do.*  Of  course  it  was 
the  business  of  the  governor  to  remind  the  burgesses  of 
their  duty  to  obey  the  king's  wishes;  and  when  those 
wishes  were  the  governor's  will  also,  it  gave  good  ground 
for  insistence.  About  the  same  time  as  the  dispute  about 
the  arms,  the  governor  asked  that  the  old  custom  of  send- 
ing the  house  committee  lists  to  him  be  complied  with, 
but  the  house  said  that  had  been  the  custom  only  when 
joint  committees  were  in  vogue;  but  since  the  two  houses 
were  now  separate,  and  the  governor  had  put  an  end  to  the 
old  method  of  legislating,  therefore,  "  they  need  not  put  y« 
Excellency  to  soe  much  trouble,  as  y«  tedious  presentment 
of  every  Committee  must  needs  create."  The  governor 
accepted  this  as  final. 

Lord  Howard  also  had  objections  to  the  wording  of  some 
of  the  acts  of  the  assembly.  In  1685  he  asked  the  as- 
sembly to  repeal  all  acts  making  fines  payable  to  the 
"  Publique  "  which  he  said  is  **a  name  certainly  most  odious 
under  a  Regal  Governr  &  that  w<^h  doth  in  name  and  con- 

^Jour.  ofCoun.  as  Upper  House,  i  (Nov.,  1685),  36-8,  97. 
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sequence,  but  little  differ  in  that  detestable  one  (Repub- 
lick)  wch  I  am  very  much  persuaded  you  all  soe  realy 
abhor,  that  you  will  remove  anything  w<^  in  the  least 
relates  to  it."  The  assembly  agreed  to  make  fines  payable 
to  the  king  for  the  future,  but  said  that  the  old  acts  could 
not  be  repealed.*  The  same  governor  told  the  house  it 
was  to  its  shame,  that  in  three  weeks'  sitting  it  had  not 
sent  him  a  single  bill  to  sign. 

Among  the  governors  who  quarreled  most  with  the  as- 
sembly were  Nicholson  and  Spotswood.  Nicholson,  as  lieu- 
tenant governor  and  governor,  was  in  Virginia  from  1690 
to  1692  and  from  1698  to  1705.  He  had  much  trouble  with 
his  councilors,  who  complained  much  of  his  brow-beating 
methods.  The  council  finally  secured  his  recall.  He  was 
accused  of  using  arbitrary  and  absolute  methods,  and  "  in 
short,''  the  councilors  said,  "  all  methods  are  taken  to  en- 
gross all  power  into  his  own  hands  and  to  render  the  coun- 
cil insignif  Cypher,  which,"  they  said,  "  is  a  great  alteration 
of  government,  much  to  the  dissatisfaction  of  this  Coun- 
try, and  as  we  conceive,  very  dangerous  and  unsafe  to  his 
ma'ties  service."  ^ 

^Jour,  of  Coun.  as  Upper  House,  i  (1685),  5,  46. 

*  Va.  Mag,  of  Hist,,  iii,  375  et  seq,,  gives  the  full  charges  and  they 
are  quoted  more  fully  below,  as  a  sample  of  the  complaints  made  against 
the  governors,  though  they  are  harsher  than  those  made  against  most  of 
the  other  governors,  because  they  constitute  a  party  document  and  were 
designed  to  remove  a  man  not  in  harmony  with  the  local  politicians 
who  accused  him.  They  said  that  he  called  assemblies  too  often,  and  at 
unseasonable  times,  and  exasperated  the  members  by  *' harsh  speeches 
and  irritating  propositions." 

Under  the  heading,  **  His  Behaviour  in  the  Upper  House  of  Assem- 
bly," they  charge  as  follows: 

**  I.  Whereas  that  house  humbly  conceives  that  they  ought  to  be  left 
to  the  freedom  of  their  own  debates  without  being  swayed  and  overawed 
by  the  Governor's  Interposition;  he  is  not  only  Continually  present, 
but  takes  upon  himself  to  preside  and  debate,  and  state  the  questions 
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In  general  the  charges  which  the  council  made  against 
Nicholson  were  to  the  effect  that  he  did  not  allow  freedom 
of  debate  and  tried  to  browbeat  the  councilors  into  think- 
ing and  acting  as  he  wished,  that  he  even  threatened  to 
cut  the  throats  of  the  members  who  refused  to  comply  with 
his  wishes,  that  he  refused  to  put  his  speeches  in  writing 
and  changed  the  minutes  to  suit  himself,  that  in  the  courts 
he  was  partial  to  his  friends,  abusive  to  others,  and  recorded 
judgments  which  were  not  approved  by  a  majority  of  the 
court,  that  he  made  the  queen's  name  cheap  by  command- 
ing everything,  however  insignificant,  in  the  queen's  name, 
that  he  invented  scandalous  stories  about  both  men  and 
women  enemies,  called  prominent  people  by  vile  names  and 
was  very  profane.*  Of  course  these  charges  are  partisan, 
but  if  only  a  few  of  them  were  true  there  was  cause  enough 
to  ask  for  Nicholson's  recall.  There  seems  to  have  been 
some   ground    for   the   charges,    for    the   king    instructed 

and  overrule,  as  if  he  were  still  in  Council;  which  the  said  House  takes 
to  be  a  great  encroachment  upon  their  Liberties  and  privileges. 

*'  II.  His  usual  high,  haughty,  passionate  and  abusive  way  of  brow- 
beating, discouraging  and  threatening  all  that  speak  anything  contrary 
to  his  opinion  or  designs  is  another  great  encroachment  on  the  Lib- 
erties of  that  House. 

'*  III.  His  endeavoring  to  beget  or  feed  a  bad  understanding  between 
the  two  Houses;  his  downright  interposing  and  siding  sometimes  with 
one  House  and  sometimes  with  the  other,  and  making  entries  to  that 
purpose  in  the  Assembly  Books  we  take  to  be  a  great  Encroachment  on 
the  Liberties  of  both  Houses. 

"  IV.  His  Closetting  of  the  members  and  using  all  the  arts  of  Cajol- 
ing and  threatening  for  his  own  ends,  not  sticking  sometimes  to  threaten 
the  cutting  of  their  throats  and  their  utter  ruin,  we  take  to  be  another 
intolerable  encroachment  on  the  Liberties  of  that  House. 

**  V.  He  makes  severall  Extemporary  rash  speeches  to  both  Houses 
of  Assembly,  Cajoling  or  irritating,  promising  or  threatening,  which 
tho'  they  have  great  influence  in  making  or  marring  the  business  of  the 
Assemblys,  yet  are  never  put  into  writing,  nor  appear  anywhere  in  the 
Minutes  of  either  House  of  Assembly." 

*  Va.  Mag.  of  Hist.,  iii,  374-8. 
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Nicholson  to  allow  freedom  of  debate  and  vote  to  the 
councilors,  though  later  he  was  authorized  to  suspend 
councilors,  thus  giving  him  greater  control  of  them.  In 
case  of  a  suspension  the  governor  was  required  to  report 
the  matter  to  the  king  with  causes,  and  with  the  reply  of  the 
suspended  councilors.  ^ 

Spotswood  also  had  much  trouble  with  his  councilors, 
a  majority  of  whom  under  the  leadership  of  the  Blair  and 
Ludwell  families,  endeavored  to  secure  his  recall.  In  turn 
the  governor  tried  to  secure  the  removal  of  the  councilors. 
The  quarrel  was  a  bitter  one,  but  neither  succeeded  in  re- 
moving the  other.  Spotswood's  opinion  of  the  burgesses 
has  already  been  stated.  One  of  his  dissolution  speeches, 
because  of  its  harsh  tone,  was  disapproved  by  the  Board 
of  Trade. 

Dinwiddie  was  another  governor  who  quarreled  with 
the  assembly,  but  he  was  on  good  terms  with  the  legisla- 
tors much  of  the  time.  At  the  beginning  of  his  admin- 
istration, he  showed  a  disposition  to  magnify  the  import- 
ance of  the  legislature.  He  said,  "  The  Legislature  should 
always  be  busy ;  there  are  grievances  to  redress.  Irregulari- 
ties to  reform.  Defects  to  supply,  and  Exuberances  to  cut 
off.  I  presume  there  are  some  Laws  that  want  Re- 
newal, and  probably  others  that  want  Amendment.  I 
therefore  most  earnestly  recommend  to  you  the  Prosecu- 
tion of  this  great  work  with  Diligence  and  Expedition. 
Consider  what  Bills  may  be  proper  and  necessary,  for  pro- 
moting the  public  Quiet,  and  commpn  Interest,  by  more 
effectually  securing  Property,  encouraging  and  extending 
Commerce,  establishing  the  Peace,  Safety,  and  Regularity 
of  an  equitable  and  well  order'd  Government.  I  will 
assist  you.  Gentlemen,  to  the  utmost  of  my  Power,  in  the 

>  ya.  Mag.  of  Hist.,  iv,  50;  Palmer,  Col.  of  St.  Pap.,  i,  16. 
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Attainment  of  these  desirable  Purposes;  and  you  may  ex- 
pect from  me  every  Concession  in  your  Favour,  of  which 
my  Instructions  will  admit."  * 

But  Dinwiddie  did  not  always  speak  thus.  In  fact  he 
soon  came  to  criticise  the  burgesses  very  sharply,  as  did  they 
him.  Especially  on  the  fee  question  the  house  said  that  his 
demands  were  illegal,  arbitrary  and  contrary  to  the  charter 
and  anyone  thereafter  paying  them  "ought  to  be  regarded  as 
a  betrayer  of  the  rights  of  the  people."  *  In  spite  of  much 
bitterness  Dinwiddie  got  along  with  the  assembly  fairly 
well.  Because  of  the  great  need  for  money  for  defense  in 
his  administration  the  assembly  generally  had  an  advant- 
age in  controversies,  and  Dinwiddie  often  had  to  give  way. 
Moreover  the  people  came  to  understand  their  governor 
somewhat  better  also.  In  a  letter  to  John  Pownal,  Esq., 
in  March,  1755,  he  said,  **  as  the  People  are  now  sensible 
of  their  unjust  Clamour  and  Compl'ts  ag'st  me,  I  excuse 
them,  and  we  are  now  on  good  Terms,  and  believe  shall 
rem'n  perfectly  easy."  *  Nevertheless  he  was  to  have 
many  disputes  with  them  yet.  In  many  cases  the  addresses 
of  Dinwiddie,  as  well  as  of  other  governors,  were  abusive 
The  house  in  return  was  very  severe,  but  ordinarily  kept 
itself  within  the  forms  of  courtesy  better  than  the  gov- 
ernor. The  greater  courtesy  of  the  house  was  probably 
due  to  discretion  more  than  to  inclination. 

While  these  governors  had  much  strife  with  the  as- 
sembly, some  governors  received  high  praise  from  the 
colonial  legislators.  William  Gooch  was  a  favorite  with 
the  people.*     Another  favorite  was  Governor  Botetourt* 

^Jour,  of  Burg,  y  Feb.,  1752,  3. 

•Chalmers,  Hist,  of  Rev.,  ii,  351;  Dinwiddie  Papers,  i,  44-6. 
•Dinwiddie  Papers,  ii,  2.        *  Chalmers,  Hist,  of  Rev.  y  ii,  161,  198. 
*A  letter  dated  Aug.  i,  1771,  from  Richard  Bland  to  Thos.  Adams 
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Sometimes  the  addresses  which  passed  between  the  governor 
and  the  assembly  were  very  frank,  yet  expressed  the  exist- 
ence of  the  greatest  confidence  between  them.  In  the 
greater  part  of  these  addresses  is  found  much  very  tiresome 
formalism  and  cant. 

The  council  was  originally  designed  to  advise  the  gov- 
ernor and  to  be  a  check  upon  him.  After  the  governor 
was  given  the  power  of  suspending  and  nominating,  the 
council  became  largely  a  tool  in  the  governor's  hands. 
The  control  of  the  patronage  by  the  governor  strengthened 
his  hold  on  the  councilors.^  Nevertheless,  in  spite  of  the 
increased  control  exercised  by  the  governor,  when  the  stamp 
act  and  other  measures  leading  to  the  revolution  were  up 
for  consideration,  we  find  most  of  the  councilors  on  the 
side  of  the  colonists. 

During  the  time  in  which  the  clerk  of  the  burgesses,  as 
well  as  of  the  council,  was  appointed  by  the  governor  he  had 
an  opportunity  to  manipulate  the  records  if  he  so  wished. 
In  several  cases  he  was  accused  of  doing  this.  But  this 
appointment  gave  him  a  still  more  important  advantage,  in 
that  it  provided  a  spy  for  the  governor  in  each  house. 
There  were  several  instances  in  which  one  or  the  other  of 
the  houses  tried  to  take  some  action  and  keep  it  from  the 
governor,  but  to  no  purpose.  From  the  time  when  Robert 
Beverley  was  deposed  as  clerk  of  the  burgesses  and  an- 
other appointed  in  his  place  by  the  governor,  all  acts  of 
either  house  were  sure  to  be  communicated  to  the  governor. 

in  England,  says  that  when  Gov.  Botetourt  died  in  1770  the  assembly 
expressed  the  highest  praise  for  him  and  voted  to  erect  a  statue  to  him, 
and  '*  to  have  it  executed  by  the  best  Statuary  in  England,  that  it  may 
be  an  ornament  to  our  Capital,  where  it  is  to  be  fixed,  a  lasting  and  ele- 
gant Testimony  that  this  Country  will  ever  pay  the  most  distinguished 
Regard  and  Veneration  to  Governors  of  Worth  and  Merit." 
'Hartwell,  Bl.  &  Chil.,  op,  cii,,  32. 
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From  the  foregoing  it  is  clear  that  the  governor  had  an 
important  part  to  play  in  legislation.  This  part  was  due 
not  only  to  the  place  he  had  as  a  constitutional  part  of 
the  assembly,  but  also  to  the  many  opportunities  which  he 
possessed  and  used  to  influence  and  to  control  indirectly  the 
acts  of  the  council  and  various  members  of  both  houses.^ 

'  Necessarily  much  is  said  in  other  chapters  concerning  the  relation 
of  the  governor  to  legislation.  It  has  not  seemed  best  to  repeat  it  in  this 
chapter. 


CHAPTER  VII 
The  Council  as  a  Part  of  the  Legislature 

In  the  discussion  of  this  chapter  it  is  intended  to  avoid 
reference  to  the  council  in  its  administrative  and  judicial 
capacities.  Reference  to  those,  its  most  important  and 
conspicuous  functions,  will  be  made  only  when  they  are 
necessarily  connected  with  its  work  as  a  part  of  the  legis- 
lature. So  far  as  it  applies  to  the  council  the  same  order  of 
topics  as  used  for  the  house  of  burgesses  will  be  followed. 

Owing  to  the  fact  that  the  governor's  council  had 
administrative  and  judicial  functions,  it  did  not  cease 
to  exist  in  that  period  after  the  fall  of  the  company 
in  which  there  was  no  general  assembly.  Although  not 
a  legislative  body,  it  is  probable  that  the  governor 
and  council  did  much  real  legislating  as  a  part  of 
their  administrative  work.  When  assemblies  were  called 
in  1628  and  succeeding  years,  the  council  became  a 
part  of  that  body.  Like  that  of  the  governor,  how- 
ever, the  legislative  work  of  the  council  does  not  stand 
out  prominently  until  it  became  a  distinct  house,  some- 
where near  1680.  Before  that  time  there  was  no  separate 
journal  kept  and  therefore  the  acts  of  the  council  are 
merged  in  the  acts  of  the  general  assembly.  Neverthe- 
less there  are  some  things  about  the  membership,  organiza- 
tion, and  procedure  of  the  council  that  are  known,  even 
during  the  period  of  the  unicameral  system. 

The  number  of  councilors  differed  at  different  times. 
Probably  the  regular  constitutional  number  was  twelve, 
297]  135 
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but  for  various  reasons  the  actual  number  might  be  more 
or  less  than  this.  In  1676,  we  find  that  the  number  was  six- 
teen.* In  August,  1702,  several  meetings  of  the  council 
had  but  four  members  in  attendance.  This  does  not  prove 
that  those  were  all  that  held  the  office,  but  it  indicates  that 
the  total  number  was  small.  A  small  attendance  was  fre- 
quent, as  evidenced  by  the  fact  that  there  were  commonly 
a  quorum  to  do  emergency  business,  though  five  were 
necessary  for  ordinary  occasions.  Hartwell,  Blair  and 
Chilton  in  The  Present  State  of  Virginia  (1727)^  say 
that,  because  of  the  great  mortality,  many  vacancies  oc- 
curred in  the  council,  frequently  hindering  business.  To 
remedy  this,  when  the  number  fell  below  nine,  the  governor 
was  given  power  to  choose  and  swear  into  the  council 
enough  to  make  nine.  After  that  power  was  given,  the 
number  was  not  much  in  excess  of  nine.'  As  has  al- 
ready been  indicated,  the  appointment  of  councilors  was  in 
the  hands  of  the  king.  Gradually  the  king  came  to  depend 
on  the  nominations  of  the  governor,  and  from  those  nom- 
inated the  lords  of  trade  sometimes  recommended  cer- 
tain ones  to  the  king,  who  in  turn  appointed.  This  method 
was  used  in  1756.  Some  such  method  was  the  rule  during 
the  eighteenth  century. 

To  the  regular  councilors  must  be  added  the  governor 
who,  when  present,  presided  over  the  council  and  until 
1725  was  considered  to  have  a  vote  on  all  bills.*  After  that 
date  the  governor  frequently  absented  himself  until  such 
time  as  bills  were  ready  for  his  signature.*     He  then  came 

' Hening,  op.  cit.,  i,  511.       ^Hartwell, Blair  <Sf  Chilian,  op,  cil.,22. 

'See  page  126.  *See  page  127. 

*In  1742  the  council  refused  to  let  Dinwiddle  act  with  it  either  as 
legislator  or  judge  and  appealed  to  the  king  to  exclude  him,  and  the 
Board  of  Trade  decided  against  the  council  because  the  claim  was  new. 
Chalmers,  Hist  of  the  Revolt,  ii,  199. 
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in  and  in  the  presence  of  the  council  signed  the  measures  of 
which  he  approved,  and  did  such  other  things  as  might  be 
necessary  to  close  up  the  work  of  the  session. 

The  persons  above  mentioned  constituted  the  regular 
council.  There  were  however  some  extraordinary  or  ex- 
officio  members.  The  crown's  superintendent  of  Indian 
affairs  and  surveyor  general  of  customs  were  generally  so 
included.^  These  persons,  however  long  they  were  in  the 
council,  did  not  succeed  to  its  presidency  in  the  absence  of 
the  governor  and  lieutenant  governor,  as  did  the  regular 
councilors,  and  therefore  they  were  not  recognized  as  coun- 
cilors in  the  same  sense  as  the  others  were. 

In  1693  ^^^  l^^^g  thought  the  clergy  ought  to  be  rep- 
resented in  the  council  and  so  by  letter  he  authorized  James 
Blair,  President  of  William  and  Mary  College,  and  a 
commissary  of  the  Bishop  of  London,  to  be  one  of  the 
council.  Blair  was  a  constant  source  of  trouble,  es- 
pecially to  the  governor.^  Governor  Andros  and  his  coun- 
cil tried  to  get  rid  of  Councilor  Blair  in  1695,  on  the 
ground  that  a  customs  act  of  the  English  Parliament  pro- 
hibited any  save  an  English,  Irish  or  colonial  born  person 
from  holding  any  customs  office.  Blair  was  Scotch  and  as 
a  member  of  the  general  court  he  had  some  jurisdiction 
over  customs.  •  He  was  suspended.  This  was  the  second 
suspension  for  Blair,  and  in  each  case  he  was  restored  by 
the  English  authorities.* 

The  length  of  term  of  councilors  was  not  definitely  fixed, 
save  once  during  the  Commonwealth  (1659)  when  the  as- 
sembly declared  for  a  life  term.  This  act  was  soon  re- 
pealed.*    In  general  practice  the  councilor  held  during  the 

*  Stokes,  VUw  of  CansHtution  of  British  Colonies^  237. 
"HartwcU,  Blair  &  Chilton,  op,  cit.,  35-6.  *Ibid.,  37- 

*Hening,  op,  cit.^  i,  517,  537;  Hildreth,  op.  cit,,  i,  366.    The  assem- 
bly assumed  the  right  to  choose  and  to  confirm  councilors. 
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king's  pleasure,  which  usually  meant  for  life  or  good  be- 
havior. In  the  later  period  the  governor  might  suspend 
a  councilor  for  good  cause.* 

The  qualifications  required  of  councilors  were  less  de- 
finitely stated  than  for  burgesses.  It  is  probable  that  the  re- 
quirement of  1676,  that  office  holders  should  have  resided  in 
Viriginia  three  years,  did  not  apply  to  councilors,  for  they 
received  their  commissions  from  the  crown,  and  were  in 
that  respect  on  the  same  basis  as  the  governor,  who  was 
not  required  to  have  a  definite  term  of  residence.  In  1705 
the  assembly  recognized  that  office  holders  must  be  natives, 
residents  for  three  years,  or  persons  commissioned  by  the 
crown.^  This  was  the  rule  until  1776.  The  councilors  did 
not  represent  any  county,  or  in  fact  any  division  of  the 
colony.  They  might  be  chosen  from  an)nvhere  in  the 
colony,  yet  because  they  were  colonels  and  the  military 
commanders  of  the  counties,  it  is  probable  that  they  were 
well  distributed  to  different  parts  of  the  colony.  The  age 
in  this  case,  as  well  as  for  the  burgesses,  was  probably 
twenty-one. 

While  the  laws  do  not  designate  any  definite  offenses 
that  disqualified  a  person  for  the  position  of  councilor,  it 
seems  reasonable  that  the  disqualifications  in  the  laws  of 
1658,°  and  of  1705/  applied  to  the  position  of  councilor 
as  well  as  to  that  of  burgess.  At  least  any  councilor  who 
was  proved  guilty  of  these  offenses  would  probably  have 
been  dismissed  from  office.  In  1659  the  assembly  declared 
that  any  one  who  was  convicted  of  a  high  misdemeanor,  of 
whxh  the  assembly  was  to  be  the  judge,  could  not  be  a 

^Hartwell,  Blair  &  Chilton,  22;  Stokes,  op.  cit,,  241. 
•Hening,  op.  cit.y  iii,  251-2;  Spolstuood  Pap.y  ii,  60. 
*Hening,  op.  cit.,  i,  433;  see  pages  51-52. 
*Ibid.,  iii,  250-1;  see  page  52. 


30l]  THE  COUNCIL  AND  THE  LEGISLATURE  139 

member  of  the  council.^  While  the  assembly  did  not  long 
continue  in  control  of  the  selection  of  councilors,  it  is  prob- 
able that  their  ideas  of  fitness  continued  to  have  weight. 

Bruce's  statement  that  a  considerable  number  of  those 
who  became  members  of  both  houses  had  come  to  the 
colony  as  indented  servants,  has  already  been  referred  to.^ 
Fiske '  is  of  the  opinion  that  these  were  few,  and  so  far 
as  the  council  is  concerned  his  view  seems  quite  probable. 
Many  of  the  councilors,  and  in  the  eighteenth  century  al- 
most all  of  them,  were  chosen  from  the  wealthy  planters 
and  merchants.*  Governor  Spotswood  spoke  of  the  as- 
sembly as  being  composed  of  "  men  of  narrow  fortune 
and  mean  understandings,"  but  he  had  the  burgesses 
chiefly  in  mind.*^  This  was  probably  not  wholly  true  even 
of  the  burgesses.  Colonel  Robert  Quary's  statement  that 
the  councilors  were  chosen  out  of  the  wealthy  land  hold- 
ers, and  were  selected  for  "  wealth,  station  and  loyalty," 
and  constituted  the  upper  or  little  house  of  lords,  has  been 
referred  to  before. •  There  seems  little  doubt  of  the  truth 
of  this  statement. 

Indeed  the  king's  instructions  to  Governor  Nicholson 
(probably  1705)  gave  the  governor  power  to  nominate 
men  to  fill  the  vacancies  in  the  council,  but  told  him  "  to 
take  care  that  they  were  men  of  estates  and  abilities  and 
not  necessitous  nor  much  in  debt,  and  that  they  be  persons 
well  affected  to  his  Majesty's  Government."  ^ 

From  the  first  it  was  customary  to  administer  the  oaths 

'Hening,  op.  cil.,  i,  517;  Hildreth,  op.  cit.y  i,  366. 
•Bruce,  Econ.  Hist.  ofVa,,  ii,  44-6;  Ballagh,  White  Servitude  in  Via, 
(J.  H.  U.S.),  82-3.    See  page  53. 
'Fiske,  Old  Va.  and  Her  Neighbors y  ii,  187. 
•Bruce,  ii,  378;  Neill,  Virginia  Carolorum,  15. 
*  Ripley,  op.  cit.,  33-4.  •See  page  54. 

'  Va.  Mag.  of  Hist.,  iv,  49-50. 
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of  allegiance  and  supremacy  to  councilors.^  This  re- 
quired them  to  be  supporters  of  the  church  of  England. 
In  such  a  loyal  colony  as  Virginia  it  is  improbable  that  any 
but  a  churchman  could  possibly  have  been  a  councilor. 
Catholics  were  prohibited  from  holding  any  office, 
and  at  various  times,  so  were  Quakers  and  other  non- 
conformists.- 

We  have  seen  ^  that  the  burgesses  were  very  insistent 
that  a  burgess  should  not  hold  other  offices;  it  was  not  so 
with  councilors.  Indeed  the  councilors  held  almost  any 
of  the  important  offices  save  those  of  burgess  and  sheriff. 
They  were  the  supreme  judges,  collectors,  naval  officers, 
colonels  and  commanders  in  chief  of  counties,  escheators, 
farmers  of  quit  rents,  and  were  charged  with  the  execution 
of  the  revenue  laws.*  In  general  they  received  appoint- 
ment to  the  places  of  greatest  responsibility  and  profit. 

The  officers  of  the  council  were  few.  When  present  the 
governor  presided,**  but  as  the  governor  was  frequently, 
and  in  the  eighteenth  century  generally,  absent  from  the 
meetings,  a  president  of  the  council  was  necessary.  This 
office  was  held  by  that  councilor  who  had  earliest  taken  the 
oath  of  office.  Besides  his  regular  duty  as  presiding  officer 
of  the  council,  he  with  the  council  was  to  administer  the 
government  during  such  intervals  as  might  occur  between 
the  death  of  one  governor  and  the  appointment  of  another.* 

Sometimes  when  the  governor  was  intending  to  be  absent, 
he  commissioned  the  president  of  the  council  to  act  as 
governor  during  his  absence.^ 

Another  officer  of  the  council  was  the  clerk.     He  also 

'  See  page  55.  '  See  references  pp.  SSS^- 

•See  pages  56-58.  *  Hartwell,  Blair  &  Chilton,  24,  32. 

^ Cfinwiddie,  Pap,,  i,  42.  •Beverley,  bk.  iv,  2. 

"^Jour,  ofCoun.  as  Upper  House,  ii,  i  (1746). 
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acted  as  clerk  of  the  general  assembly  when  the  two  houses 
were  in  joint  session.  Because  of  this  fact  considerable 
confusion  is  found  in  the  records  in  the  use  of  terms,  es- 
pecially as  has  been  said  before/  in  the  use  of  the  term 
"  clerk  of  the  assembly/'  The  terms  "  clerk  of  the  as- 
sembly "  and  "  clerk  of  the  council  "  are  found  used  inter- 
changeably just  as  are  the  terms  "  clerk  of  the  house  "  and 
"  clerk  of  burgesses/'  which  were  in  truth  two  terms  re- 
ferring to  the  same  officer.^  After  1686  the  governor  ap- 
pointed the  clerk  of  the  burgesses  in  the  presence  of  the 
council  in  the  council  chamber.'  Probably  the  clerk  of 
the  council  was  also  appointed  in  about  the  same  way.* 
The  only  other  officer  was  a  door-keeper  chosen  by  the 
council  and  paid  by  appropriations  from  the  general 
treasury. 

The  privileges  and  immunities  of  councilors,  while  in 
some  respects  similar  to  those  of  the  burgesses,  differed 
quite  essentially.  Though  the  laws  regarding  the  arrest 
of  legislators  do  not  as  a  rule  refer  to  councilors,  there  is  no 
doubt  that  councilors  were  exempt  from  arrest  to  even  a 
greater  degree  than  burgesses.  The  law  of  1664  provid- 
ing that  no  arrest  be  made  at  James  City  between  five  days 
before  and  five  days  after  sessions  of  the  general  court  and 
of  the  assembly,  unless  the  persons  resided  in  the  county 
of  James  City,  was  general  in  its  application  and  protected 
councilors  as  well  as  burgesses. "^  In  addition  to  this  the 
councilors  claimed  exemption  from  ordinary  writ  of  arrest 
at  all  times;  but  it  was  ordered  that  on  letter  of  summons 
signed   by   the  governor   or   secretary   they   must   attend 

^Seepages  84-85. 

^Jour,  ofCoun,  as  Upper  House,  i,  57,  65  (Nov.,  1685). 
*Ibid,  (Aug.,  1702),  2-3;  Jour,  of  Burg,,  May,  1740,  i. 
•Palmer,  op.  cit.,  i,  93  (Oct.,  1705).  *Hen.,  ii,  213. 
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court  and,  in  case  of  failure  to  do  so,  they  were  subject  to 
the  ordinary  forms  of  common  process.^ 

Ordinarily  the  councilors  took  rank  among  themselves 
according  to  the  order  of  taking  the  oath  of  office  and  not 
according  to  the  time  of  appointment.  This  sometimes  led 
to  disputes  over  privilege,  as  was  the  case  in  1756,  when 
Philip  Ludwell  and  William  Beverley  each  claimed  pre- 
cedence over  the  other.^ 

The  assembly  of  1639-40  exempted  the  councilors  and 
ten  servants  of  each  from  public  taxes;  but  this  was  re- 
pealed four  years  later.  However,  the  instructions  of 
Charles  I  to  Governor  Berkeley,  1642,  state  that,  as  part  of 
the  pay  of  councilors  they  and  ten  servants  each  were 
to  be  exempt  from  all  public  charges  and  contributions 
levied  by  the  assembly,  save  for  defensive  war,  assistance 
toward  building  a  town  or  churches,  or  minister's  dues."* 
In  1658  the  act  of  1639-40  was  renewed,  except  as  regards 
church  duties.*  In  the  eighteenth  century  tax  exemption 
for  councilors  does  not  appear  in  the  laws,  and  from  the 
fact  that  it  became  customary  to  pay  them  salaries  in 
money  it  is  possible,  though  hardly  likely,  that  this  exemp- 
tion was  withdrawn. 

Councilors  were  protected  from  slander  by  a  provision  of 
law  that  any  one  who  was  guilty  of  such  an  act  should  be 
imprisoned.     Judging  from  a  case  in  1658  *  the  burgesses 

'  Va,  Mag,  of  Hist,  y  iv,  51.  This  is  taken  from  instructions  to  Gov. 
Nicholson. 

^Dinwiddie,  Pap,,  ii,  3SC>-i. 

» Va,  Mag,  of  Hist,,  ii,  283;  also  Robinson  MSS,,  227.  (Va.  Hist. 
Soc.  Lib.) 

•Hening,  op,  cit,y  i,  445. 

*In  1658  Solomon  Martin,  for  scandalously  asserting  that  G>1.  Wm. 
Bernard,  a  member  of  the  council,  could  make  his  servants  swear  what 
he  wished,  was  imprisoned  for  a  few  days.    Hening,  i,  515. 
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imposed  the  penalty,  but  it  is  not  likely  that  they  did  so  after 
they  were  deprived  of  judicial  power. 

Punishment  of  councilors  was  usually  in  the  hands  of 
the  governor,  or  of  the  governor  and  other  councilors 
jointly.  The  instructions  to  Governor  Berkeley  (1641)  au- 
thorized him  to  proceed  against  any  councilor  at  any  meet- 
ing at  which  six  or  more  councilors  were  present.^  In  the 
period  of  usurpation  during  the  Commonwealth  the  bur- 
gesses assumed  the  right  to  expel  councilors.^  In  1676 
power  to  suspend  the  councilors  was  given  to  the  gov- 
ernor alone,  but  with  the  proviso  that  he  should  give  sub- 
stantial reasons  therefor,  and  be  answerable  to  the  king 
for  the  truth  of  the  accusations.^  During  the  suspension 
the  councilor  could  not  be  a  member  of  the  assembly. 
This  authority  to  suspend  was  given  to  the  governor  be- 
cause it  was  said  that  Bacon's  rebellion  might  have  been 
prevented  if  the  governor  had  possessed  the  power  to  sus- 
pend at  the  beginning  of  that  disturbance.* 

Though  the  governor  was  supposed  to  suspend  only  for 
cause,  it  is  possible  that  he  was  occasionally  tempted  to  see 
cause  where  little  or  none  existed.  At  least  Lord  Howard  of 
Effingham  was  charged  by  his  enemies  in  the  colony  with 
suspending  because  of  personal  dislike  and  even  with  im- 
prisoning councilors  without  making  any  charge  against 
them.'^  Governor  Spotswood  complained  of  the  opposition 
of  his  council  and  asked  that  he  be  given  one  that  he  could 
work  with,*  but  he  could  not  suspend  all  the  members  on 
the  ground  of  mere  opposition.  The  reasons  for  the  sus- 
pension of  a  councilor  were  to  be  reported  to  the  king  and 

^ De  Jamette  Pap.,  i,  210,  (Va.  St.  Lib.)  'Hildrcth,  i,  366. 

•Beverley,  bk.  iv,  2.  ♦Hartwell,  Bl.  &  Chil.,  23. 

*See  Ludwell's  charges  as  given  in  McDonald  Pap,.,  yii,  236. 
^Spotswood Pap. y  ii,  284-5;  »ee  p.  131. 
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to  the  committee  of  trade  and  plantations.^  When  Gov- 
ernor Andros  tried  to  get  rid  of  Commissary  Blair,  by  sus- 
pending him,  the  king  restored  him  and  said  that  he  was  to 
remain  in  the  council  until  he,  the  king,  thought  he  had  for- 
feited his  seat;  thus  the  suspension  was  overruled.  Never- 
theless, on  a  new  charge,  Blair  was  soon  suspended  again, 
and  again  restored.^  He  was  a  rather  aggressive  op- 
ponent of  several  of  the  governors.  In  January,  1719, 
William  Byrd  was  by  order  of  the  lords  of  trade  restored 
to  the  council.  He  had  been  excluded  by  reason  of  long 
absence.  In  1756  Lewis  Burwdl,  president  of  the  coun- 
cil, having  absented  himself  for  a  long  time  and  sending  no 
excuse,  was  considered  to  have  forfeited  his  seat.' 

The  salaries  of  councilors  were  not  definitely  provided 
for  at  first.  Before  the  time  of  Governor  Culpeper, 
1680-3,  ^^^  councilors  had  received  no  pay  except  exemp- 
tion from  taxes  already  referred  to,*  and  allowances  for  ac- 
commodations at  Jamestown  while  attending  to  public  busi- 
ness ;  ^  but  during  his  administration  began  the  custom  of 
paying  them  a  small  amount.  The  "  Lord  President  "  re- 
ceived 500  pounds  sterling.*  However,  Beverley  (1705) 
says  that  "  the  salary  of  the  Council  is  in  all  but  35of  per 
annum  to  be  proportioned  among  them  according  to  their 
Attendance  on  General  Courts,  and  Assemblies."  ^  In  Gov- 
ernor Gooch's  term  it  is  said  that  this  was  increased  to  £600.* 
This  was  paid  by  appropriating  money  from  the  general 

*  Va.  Maf».  9f  Hist,y  iv,  49-SO. 

*Hartwell,  Bl.  &  Chil.,  35-6;  see  page  137. 

^Diwwid.  Pap.,  ii,  374;  Va-  Mag.  Hist.,  iv,  50. 

♦See  p.  142.  *Hening,  op.  cii.,  i,  423,  498,  523;  ",  359- 

•Ripley,  op.  cit.,  loi. 

^Beverley,  op.  cit.,  bk.  iv,  5-6;  Hartwell,  Bl.  &  Chil.,  op.  cit.,  34. 

•Fa.  Mag.  of  Hist.,  iii,  117. 
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treasury,  as  in  the  case  of  burgesses.  Governor  Spots- 
wood  thought  this  a  dangerous  custom  and  tried  to  pre- 
vent it.  In  a  letter  to  the  committee  of  trade,  171 1,  he  said 
that  he  had  not  suffered  the  method  of  paying  salaries  to 
councilors  to  continue,  as  it  tended  to  destroy  the  depen- 
dence they  ought  to  have  on  the  crown;  that  they  ought 
to  depend  on  the  crown  for  support.^  He  did  not  suc- 
ceed in  making  entire  dependence  on  the  crown  permanent, 
and  later  are  found  several  instances  showing  that  even 
the  governor  received  pay  from  the  burgesses.* 

The  salaries  of  officers  of  the  council,  like  those  of  the 
other  house,  varied  much.  In  1754  the  clerk  of  the  gen- 
eral assembly  received  £30;  in  1765,  £80;  the  doorkeeper 
£5  and  £15  at  the  corresponding  times.  At  other  times 
the  salaries  were  usually  somewhere  between  these  two 
amounts. 

Sessions  of  the  council,  like  those  of  the  English  upper 
house,  were  usually  much  shorter  than  those  of  the  lower 
house.  They  usually  began  at  ro  or  11  a.  m.,  and  there  are 
few  references  to  afternoon  sessions.  In  the  latter  part  of 
May,  1706,  however,  the  council  met  at  8  or  9  a.  m.  The 
slight  amount  of  business  recorded  shows  little  need  of 
long  sessions.  When  the  council  allowed  all  the  business 
to  originate  in  the  lower  house,  it  had  much  less  to  do.  It 
met  and  adjourned  from  day  to  day  or  even  from  week  to 
week  until  the  burgesses  brought  up  some  bills  to  them. 

The  methods  of  doing  business  in  the  council  have  al- 
ready been  referred  to  in  part  in  connection  with  the  bur- 
gesses.' Ordinarily  then,  the  forms  of  procedure  of  the 
two  houses  differed  little,  except  that  committees  were  not 

^Spoisufood,  Letters ,  i,  49. 

'Hartwell,  Bl.  &  Chil.,  31;  Jour,  of  Coun,  as  Upper  House,  iii,  117; 
Jour,  of  Burg.,  Feb.,  1745,  118. 
•Seep.  no. 
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much  used  in  the  council,  the  whole  body  acting  together 
on  all  questions.  During  conferences  with  the  other  house, 
however,  the  committee  was  always  in  use. 

About  1742  the  council  got  in  the  habit  of  doing  busi- 
ness in  a  hurry.  Bills  were  given  three  readings  in  close 
succession  and  were  passed  without  much  apparent  consider- 
ation. They  also  left  the  initiation  of  business  to  the  bur- 
gesses. Consequently  in  the  early  part  of  the  session  their 
chief  business  was  to  meet  and  to  adjourn  to  the  next  day 
or  to  the  next  week.* 

The  relations  of  the  council  to  the  house  of  burgesses  give 
much  insight  into  real  legislative  conditions  in  the  colony. 
It  will  be  recalled  that  before  the  separation  of  the  two 
houses  both  the  council  and  burgesses  occasionally  attempted 
to  act  separately,  as  when  the  council  refused  to  join  with 
the  burgesses  in  the  choice  of  Lieutenant  Colonel  Chile  as 
speaker  in  1653,  and,  when  the  burgesses  dismissed  the 
governor  and  council  for  attempting  to  dissolve  the  as- 
sembly in  1658.  During  that  same  period  it  will  be  re- 
called that  the  burgesses  assumed  the  power  to  elect  and 
to  dismiss  councilors  at  will.  In  1667  the  burgesses  declined 
to  allow  the  council  to  take  part  in  the  making  up  of  the 
tax  levy. 

After  the  complete  separation  of  the  two  houses  there 
was  a  tendency  to  develop  different  functions.  A  spirit 
of  jealousy  was  also  developed  which  occasionally  be- 
came almost  enmity.  This  had  some  important  conse- 
quences in  connection  with  the  efforts  of  the  burgesses  to 
gather  power  into  their  own  hands. 

As  has  before  been  noted,  during  at  least  a  part  of  the 
time  the  council  left  the  initiation  of  most  of  the  legislation 
to  the  lower  house  and  thereby  became  what  the  English 

^Jour.  of  Coun,  as  Upper  Mousey  May,  1742,  11-14,  S3;  Feb.,  1752, 
i;  May,  1765,  i. 
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upper  house  is  today,  a  check  upon  the  people's  representa- 
tives. All  petitions  were  referred  by  the  council  to  the  bur- 
gesses for  their  action.  Yet  the  council  was  at  times  as 
active  as  the  other  house  in  legislating.^  Chalmers  seemed 
to  think  that  the  council,  with  its  various  functions,  had  such 
a  place  in  the  government  that  it  was  almost  absolute.^ 
This  does  not  seem  to  be  true  for  all  times,  but  their  small 
number,  their  more  permanent  tenure  of  office,  and  their 
other  powers,  gave  the  councilors  a  place  distinct  from 
that  occupied  by  the  burgesses. 

Some  of  the  practices  of  the  two  houses  seem  to  imply 
that  the  burgesses  recognized  their  house  as  inferior  to  the 
council.  The  following  points  will  illustrate  this.  When  the 
two  houses  came  together  in  joint  session  it  was  the  house 
that  went  to  the  council  in  the  council  chamber.  It  is 
probable  that  the  clerk  of  the  council  was  the  clerk  of  the 
joint  meeting,  that  is,  of  the  general  assembly  met  in  one 
body.*  In  transmitting  messages  and  bills  the  council  sent 
their  clerk ;  the  burgesses  sent  a  committee  of  its  own  mem- 
bers.* When  new  burgesses  were  chosen  the  councilors  ad- 
ministered the  oath  of  office  to  them."  These  practices 
might  well  be  considered  sufficient  to  indicate  that  the  coun- 
cil had  the  superior  place  in  the  legislature. 

And  yet  the  burgesses  were  chosen  by  the  people  and 
held  authority  directly  from  the  people,  while  the  council 
was  chosen  by  the  royal  power  and  had  less  direct  connec- 
tions with  the  people.  It  was  but  natural,  therefore,  that 
jealousies  should  arise  between  the  two  houses  and  that 

^Jour.  of  Coun,  as  Upper  House  (Apr.,  1704),  1-2,  12,  etc. 
'Chalmers,  Hist,  of  Rev.,  i,  317. 
*Jour.  of  Coun.  as  Upper  House ,  i,  74  (Nov.,  1685). 
*Ibid.,  ii  (Apr.,  1706),  etc.    This  seems  to  be  what  was  proposed  on 
the  organization  of  Congress  under  the  constitution  of  1789. 
*Sec  p.  loi. 
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the  one,  because  of  its  superior  social  and  political  position, 
and  the  other,  because  of  its  nearness  to  the  people,  should 
each  try  to  gain  an  advantage  over  the  other.  Doubtless 
the  governor  tried  to  create  and  keep  up  dissension  between 
the  two  houses  for  his  advantage/  While  both  houses  were 
at  times  somewhat  aggressive  and  each  inclined  to  encroach 
upon  the  other,  the  house  of  burgesses  seems  to  have  been 
the  worse  offender  in  this  direction.  The  fact  that  the  ori- 
ginating of  money  bills  was  considered  as  belonging  to  the 
burgesses  gave  them  great  power  and  enabled  them  to  en- 
force their  demands  in  cases  where  money  was  involved. 
It  was  a  general  policy  with  the  burgesses  to  enforce  their 
position  by  withholding  appropriations.  This  is  further 
discussed  in  the  next  chapter.* 

A  few  illustrations  of  disputes  between  the  two  houses 
will  readily  show  the  feeling  of  jealousy  Which  existed  be- 
tween them,  and  at  the  same  time  show  some  of  the  efforts 
of  each  house  to  gain  an  advantage  over  the  other. 

The  attempt  of  the  council  to  prevent  the  payment  of  a 
salary  to  the  speaker  of  the  house  has  been  referred  to 
before.' 

In  1 714  a  dispute  arose  as  to  who  should  present  to  the 
governor  an  address  to  the  king  congratulating  him  on  his 
accession.  After  several  conferences  it  was  agreed  that  if 
the  governor  received  it  in  the  council  chamber  the  coun- 
cilors were  to  stand  and  the  speaker  of  the  house  should 
present  it ;  but  if  he  received  it  in  "  the  pallace,"  i.  e.  the 
governor's  residence,  the  oldest  councilor  was  to  present 
it.  The  governor  decided  to  receive  it  in  the  council 
chamber.* 

In   October,    1744,   six  burgesses   and  three  councilors 

*  Council  charges  against  Gov.  Nicholson,  Va,  Mag.  of  Hist,,  iii,  377- 
See  p.  130;  note  iii. 
"See  pp.  163-165.  •  Sec  pp.  98-99. 

Vwr.  ofCaun,,  ii,  11  (Nov.,  1714). 
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were  holding  a  conference  on  a  fee  bill;  one  of  the  coun- 
cilors contrary  to  all  precedent  put  on  his  hat  during  the 
meeting  and  read  a  paper.  The  house  took  this  as  an  of- 
fense and  asked  the  council  if  its  representative  acted  under 
directions  of  the  council,  and  if  the  council  claimed  it  as 
a  right  that  its  conference  managers  should  sit  with  hats  on 
in  conference  while  the  burgesses  remained  uncovered. 
The  burgesses  refused  to  receive  the  paper  read  at  the 
conference  until  an  answer  was  received  from  the  council. 
The  council  sent  answer  that  no  offense  was  intended  and 
that  the  councilor  had  expected  others  to  put  on  their  hats 
when  he  had  done  so.  The  house  accepted  the  explanation 
as  satisfactory.^ 

Another  dispute  arose  over  the  question  of  removing  the 
capital  in  1748.  The  two  houses  were  on  opposite  sides, 
the  burgesses  favoring  the  removal.  John  Blair,  a  coun- 
cilor, while  talking  to  a  burgess,  pointed  to  the  speaker  of 
the  house  who  was  passing  and  said,  "  There  goes  the  man 

who  is  at  the  bottom  of  this  H Scheme  and  has  told 

several  Lies  and  advanced  many  Things  that  he  knew  to  be 
false  and  therefore  he  had  no  Confidence  in  such  a  Man, 
that  his  only  motive  is  his  private  Interest  though  he  pre- 
tends the  publick  Good.'*  The  burgesses  said  this  reflected 
on  the  honor  of  both  the  speaker  and  the  house  and  resolved 
to  bring  charges  against  Blair  and  ask  the  council  to  punish 
him.  The  council  inquired  into  the  matter,  Blair  confessed 
and  excused  himself  because  of  a  "  warm  temper."  A  mes- 
sage was  sent  to  the  house  explaining  the  situation  and  ask- 
ing that  this  affair  should  not  interfere  with  public  busi- 
ness.    This  action  was  accepted  as  satisfactory.^ 

^Jour.  ofCoun.  as  Upper  House,  ii,  ^et  seq.  (Sep.,  I744);  Jour,  of 
Burg.,  Sep.,  1744,  76. 

^Jour.  of  Coun.  as  Upper  House,  iii,  17-8  (Nov.,  174S);  Joiir,  of 
Burg.,  Nov.,  1748,  41-2. 
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In  1748-9  a  serious  dispute  arose  as  to  whether  the 
burgesses  had  the  right  to  search  the  journals  of  the  coun- 
cil without  its  leave.  The  house  appointed  some  of  its  mem- 
bers to  make  such  search  and  no  permission  was  asked. 
The  council  ordered  its  clerk  to  refuse  such  privilege  un- 
less a  message  should  come  from  the  house  to  the  council 
asking  for  such  permission.  This  act  of  the  burgesses 
seems  to  have  been  an  effort  to  control  the  entire  govern- 
ment in  the  interest  of  the  popular  party.  ^  It  is,  however, 
only  one  of  several  evidences  of  bad  feeling  at  this  time. 
On  March  23,  the  burgesses  sent  a  written  message  to  the 
coimcil  that,  as  it  was  the  season  of  the  year  (Easter)  which 
was  generally  given  over  to  religion,  and  as  they  knew  of 
no  reason  why  public  business  could  not  be  interrupted, 
they  would  use  **  their  undoubted  Right "  to  adjourn  from 
Thursday  to  Monday ;  they  hoped  the  councilors,  being  good 
churchmen,  would  do  the  same.  At  first  the  council  laid 
the  message  on  the  table,  then  ordered  it  expunged  from 
the  records  and  adjourned  till  Saturday.  The  cause  of 
this  failure  to  agree  on  adjournment,  and  of  the  rather 
radical  and  aggressive  acts  of  the  two  houses  is  not  very 
clear  in  the  records,  but  was  probably  factiousness  growing 
out  of  disputes  on  other  questions. 

The  council  then  again  took  up  the  claim  of  the  house 
that  it  had  the  right  to  search  the  council  journal  without 
permission.  In  the  meantime  it  seems  that  the  burgesses 
had  passed  a  resolution  stating  that  the  council  had  vio- 
lated an  "  undoubted  Right  and  Privilege  of  their  House." 
This  resolution  would  be  published  in  the  journal  and  spread  . 
abroad  at  the  close  of  the  session.  Therefore  the  council, 
to  defend  itself,  prepared  and  passed  some  resolutions  in 

^Jour.  of  Coun.  as  Upper  House ^  iii,  7,  19,  ai  ei  seq.y  91,  106,  114-20; 
Palmer,  op,  cit.,  i,  Ixiii,  241. 
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answer  to  that  of  the  house.  These  resolutions  stated  that 
the  regular  method  of  getting  information  was  by  one  house 
addressing  the  other  asking  for  it.  "  But  since  the  Bur- 
gesses have  presumed  to  run  counter  to  this  ancient,  decent, 
and  established  Method, — ^the  Council  find  themselves  un- 
der the  unpleasing  Necessity  of  publickly  vindicating  the 
Legality  of  their  Proceedings,  which  has  been  reflected 
upon  with  such  mistaken  Heat,  and  unparalleFd  Severity." 
They  resolved  to  print  their  defense  in  the  Virginia  Gazette, 
a  paper  published  by  the  public  printer.  Some  of  the  bur- 
gesses told  the  printer  that  he  would  be  taken  into  custody 
and  deprived  of  his  position,  if  he  printed  the  resolutions. 
The  paper  appeared  without  the  resolutions  and  Parks,  the 
publisher,  was  called  before  the  council  to  explain.  He 
said  that  the  governor  had  ordered  him  to  delay  the  pub- 
lication for  at  least  a  week.  The  council  then  prepared  an 
address  to  the  governor,  asking  if  he  had  given  such  an 
order  and,  if  so,  upon  whose  advice.  If  he  had  given  such 
an  order,  he  was  asked  to  revoke  it.  It  was  on  March  2y 
that  Parks  was  ordered  to  print  the  resolutions.  He  finally 
did  so  on  May  10,  and  sent  his  submission  to  the  council. 
On  May  11,  the  burgesses  ordered  Parks  into  custody  and 
sent  a  message  to  the  council,  asking  if  it  had  prepared  the 
resolutions.  They  said  that  the  methods  were  so  unparlia- 
mentary and  so  beneath  the  character  assumed  by  the  coun- 
cil, that  they  would  not  believe  the  council  had  ordered  the 
resolutions  printed.  The  council  replied  in  rather  violent 
language,  that  it  had  given  the  order.  The  governor  now 
called  for  the  bills  that  were  ready  for  his  signature,  made 
his  farewell  address  after  22  years  as  governor,  and  closed 
the  assembly.  This  was  probably  the  most  violent  of  all 
the  quarrels  between  the  two  houses  and  was  due  to  the 
eflforts  of  the  house  to  assume  too  much  power  and  to  dom- 
inate the  government.     Other  instances  of  like  character 
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may  be  referred  to  very  briefly.  In  1706,  when  the  gov- 
ernor was  urging  military  preparations,  the  council  was 
frequently  with  him  against  the  burgesses.  Conferences 
having  as  their  object  the  settlement  of  differences  between 
the  two  houses  were  very  frequent  on  both  military  and 
other  matters.^  In  1740  the  burgesses  prepared  an  ad- 
dress to  the  king  and  a  petition  to  the  Gammons  to  give 
Virginia  the  same  liberty  of  importing  salt  as  was  pos- 
sessed by  northern  colonies.  The  council  refused  to  join 
in  the  address  and  petition.  The  burgesses  then  resolved 
to  appoint  Edward  Randolph  as  agent  to  secure  the  thing 
desired.  The  council  refused  to  agree  to  the  appointment.' 
Later  the  burgesses  succeeded  in  another  similar  move. 
The  Ludwell '  Papers  show  that  the  council  complained  to 
the  burgesses  that  the  lower  house  had  assumed  to  itself 
complete  control  over  complaints  and  grievances  sent  to  the 
general  assembly.  The  council  said  that  they  should  come 
before  the  governor  and  council  as  well  as  the  burgesses. 
The  burgesses  sometimes  attached  riders  to  money  bills 
to  gain  their  point.*  As  early  as  1740  the  attempt  of  the 
burgesses  to  appoint  an  agent  in  England  was  a  cause  of 
dispute  between  the  two  houses. 

Still  other  incidents  tend  to  illustrate  the  relations  ex- 
isting between  the  two  houses,  such  as  disputes  over  taxa- 
tion, over  judicial  appeals  to  the  assembly,  etc.,  but  they 
add  little  that  is  new.*^ 

^Jour,  ofCoun,  as  Upper  House ^  i,  49-50»  53»  57-59- 

'^Ibid,,  ii,  3-4  (Aug.  21,  1740). 

^ Ludwell  Papers  (MSS.),  ii,  no.  34- 

*Jour,  of  Burg,  t  Aug.,  1754,  18. 

*  Disputes  over  pay  to  Ludwell,  Va.  Mag,  of  Hist,,  v,  63;  on  ques- 
tions of  appeals,  Hartwell,  Blair  &  Chilton,  op,  cit.,  26;  on  taxes,  Hart- 
well,  Bl.  &  Chil.,  op,  cit,,  62;  on  search  of  Council  Journal,  Calendar 
Va,  St.  Pap,,  i,  241,  etc. 


315]  THE  COUNCIL  AND  THE  LEGISLATURE  153 

In  all  these  disputes,  as  well  as  in  all  disagreements  over 
bills,  resolutions,  addresses,  and  the  like,  the  common  pro- 
cedure was  a  conference.  There  was  a  special  room  set  apart 
for  this  work  and  the  house  usually  had  twice  as  many 
representatives  as  did  the  council.  While  there  were  fre- 
quent instances  of  failure  to  agree,  some  compromise  was 
reached  in  the  majority  of  cases.  Occasionally  terms  of  a 
conference  could  not  be  agreed  upon.^ 

From  what  has  thus  far  been  given  it  might  seem  that 
the  customary  relations  between  the  houses  were  hostile.  This 
is  hardly  true,  for  these  cases  involve  only  one  side,  and 
are  given  because  they  represent  phases  of  the  legislature 
that  could  be  presented  in  no  other  way.  The  fact  that  a 
great  deal  of  legislating  was  done  and  much  of  it  with- 
out friction,  the  fact  that  in  many  cases  the  two  houses 
united  in  addresses  both  of  opposition  and  approval  of  the 
governor  and  of  the  English  government,  shows  that  while 
the  rivalry  usually  existing  between  the  two  houses  may 
have  been  present,  it  did  not  prevent  the  real  work  of 
legislation. 

^Jour,  of  Coun.  as  Upper  Houses  ii  (March,  1747),  24-5. 


CHAPTER  VIII 
Features  of  the  Legislature  as  a  Whole 

This  chapter  will  include  some  discussion  of  such  topics 
as  the  place  of  meeting  of  the  legislature,  petitions  to  the 
legislature,  control  of  money  questions,  appointment  and 
administration,  judicial  business,  treaties,  and  the  establish- 
ment of  two  houses. 

The  place  of  meeting  of  the  legislature  remained  at  James- 
town throughout  the  seventeenth  century,  with  the  exception 
of  two  sessions.  These  were  the  ones  following  Bacon's 
rebellion,  when,  because  the  state  house  had  been  destroyed,* 
one  session  was  held  at  Green  Spring,  the  home  of  Gov- 
ernor Berkeley,  and  one  at  Middle  Plantation. 

In  December,  1700,  the  sessions  were  held  in  the  college 
building  adjoining  Williamsburg.  This  continued  to  be 
the  meeting-place  until  1705,  when  a  state  house  was  built 
at  Williamsburg.  There  seems  to  have  been  no  dispute  over 
the  removal  from  Jamestown,  the  governor  and  both  houses 
agreeing  to  the  change.^  But  the  state  house  at  Williams- 
burg having  been  burned,  the  session  of  July,  1746,  was  en- 
livened by  a  disagreement  of  the  two  houses  on  the  question 
of  rebuilding  or  removing  to  another  place.  A  conference 
failed  to  settle  the  matter  and  it  went  over  to  the  next  ses- 
sion.'*    In  October,  1748,  the  act  to  rebuild  at  Williamsburg 

'  Hening,  op,  cit,^  ii,  401. 
'Palmer,  op,  cit,,  i,  75. 

*Jour,  ofCoun.  as  Upper  House y  ii  (July,  1746),  28;  (Oct.,  1748),  49. 
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became  a  law,  although  with  much  opposition.^  This 
is  evident  from  the  fact  that  in  the  next  session  in 
April,  a  bill  to  establish  a  new  town  near  Newcastle  and 
to  build  at  private  expense  buildings  for  public  use,  was 
passed  by  the  burgesses, (probably  by  a  two-thirds  vote) but 
was  defeated  by  the  council.  John  Robinson,  Thomas  Lee 
and  William  Fairfax  of  the  council  favored  the  measure. 
They  said  that  two-thirds  of  the  people  favored  removal.* 

Again,  in  1752,  the  burgesses  passed  an  act  to  establish  a 
town  to  become  the  capital,  by  a  vote  of  44  to  34,  but  the 
council  refused  to  pass  it  to  a  second  reading.*  In  the  mean- 
time the  state  house  was  being  rebuilt  at  Williamsburg  and 
both  houses  passed  appropriations  to  pay  the  builder.*  In 
17^1  the  burgesses  rejected  a  bill  to  remove  the  capital  by 
a  vote  of  35  to  36.'  The  matter  again  came  up  in  1772 
and  a  resolution  that  a  bill  for  removal  be  prepared  was 
carried  by  the  burgesses  by  a  vote  of  34  to  25. •  After 
much  parliamentary  skirmishing  the  bill  finally  passed  by 
a  vote  of  48  to  32.^  However,  the  capital  remained  at  Wil- 
liamsburg until  the  revolution.  The  conventions  of  July 
and  December,  1775  met  in  Richmond  but  the  latter  ad- 
journed to  meet  at  Williamsburg.  It  was  at  Williamsburg 
that  the  convention  met  to  adopt  the  first  state  constitution. 

The  right  of  petition  to  the  assembly  was  early  recog- 
nized. Although  used  in  the  case  of  Governor  Harvey,  in 
1635,  ^t  was  probably  not  directly  authorized  and  pro- 
vided for  before  1664.  It  was  then  provided  that  notice 
of  meetings  of  the  assembly  should  be  given  in  the  parish 

^Jour.  of  Caun.  as  Upper  House,  iii  (Oct.,  1748),  23-41;  Hen.,  vi,  197-8; 
(Oct.,  1748),  4(>-54«  Dispute  over  this  has  already  been  referred  to  on 
p.  149.  '^Jour.  of  County  iii  (Mar.,  1748-9),  56-7. 

^Ihid,  (Feb.,  1752),  65;  Jour,  of  Burg,,  Feb.,  1752,  70,  71,  93,  99- 

^Jour,  ofCoun.  (Nov.,  i753),  30.    *Jour,  of  Burg.,  March,  1761,  84. 

*lbid.,  1772,  42.  ''Ibid.,  1772,  89,  97,  100,  103,  116. 
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churches  and  that  days  should  be  appointed  for  the  people 
to  meet  in  their  election  places  and  present  their  grievances 
to  the  burgesses.  This  was  a  legal  provision  for  petitions 
to  the  government  for  redress  of  those  grievances.*  This 
law  gave  rise  to  all  sorts  of  complaints  and  unsigned  petitions 
which  did  more  evil  than  good.  It  was  amended  in  June, 
1680,  and  by  the  amended  act  the  sheriff  was  to  appoint 
a  time  and  place  for  the  meeting  and  all  petitions  had  to  be 
signed,  or  they  could  not  be  presented  in  the  assembly.* 
The  right  to  petition  continued  throughout  the  colonial  era, 
and  was  much  used.  Occasionally,  however,  near  the  end 
of  a  session  a  limit  was  put  to  the  time  at  which  petitions 
would  be  received.  This  was  only  to  prevent  their  coming 
in  during  the  last  few  days  of  the  session,  when  there  was 
no  time  to  act  upon  them.  The  enactment  of  1680  was  re- 
newed in  1705  and  again  was  re-enacted  in  1762  under  the 
head  of  a  provision  for  a  court  of  claims  in  each  county, 
where  claims,  grievances,  and  petitions  to  the  assembly 
might  be  presented."  Claims  against  the  colony  were 
brought  in  this  way,  and  the  house  refused  to  allow  them 
to  be  brought  otherwise.*  When  the  petition  was  received, 
it  was  referred  to  the  proper  committee  and  acted  on  as 
was  other  committee  business.  The  subjects  of  petition  were 
many ;  as  petitions  for  office,  for  pay  for  slaves  killed  while 
in  outlawry  or  while  being  punished,  for  pay  for  tobacco 
destroyed  by  fire  and  flood  while  in  public  warehouses, 
against  inoculation  for  small-pox,  for  reward  for  discover- 
ing a  cure  of  some  disease.  Petitions  for  permission  to  es- 
tablish roads,  bridges  and  ferries  both  at  public  and  private 
expense,  were  numerous.      The  organist  at  Williamsburg 

*Hening.,  op,  cit,,  ii,  211-2.  ^Ibid.,  482. 

•Hening,  op,  cit,,  vii,  528;  Hartwell,  Blair  &  Chilton,  38. 
*Jour,  of  Coun.  as  Upper  House  (Nov.,  1685),  i,  11-13. 
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church,  the  public  printer,  and  the  jailor,  usually  had  to  peti- 
tion not  only  for  an  increase  of  salary,  but  for  continuance 
of  the  regular  allowance.  In  fact  it  is  hard  to  think  of  any 
subject  which  was  not  occasionally  represented  by  a  petition. 
Of  this  system,  as  worked  out,  it  is  said  "  to  know  the 
Pressures,  Humours,  common  Talk,  and  Designs  of  the 
People  of  that  Country,  perhaps  there  is  no  better  Way  than 
to  peruse  the  Journals  of  the  House  of  Burgesses,  and  of 
the  Committee  of  Grievances  and  Propositions,  which  is 
one  of  the  Committees  of  that  House."  ^ 

The  control  of  money  affairs,  including  taxation  and 
appropriations,  was  a  matter  of  great  importance  in  the 
colonial  legislature  of  Virginia.  Around  the  questions  of 
where  the  control  should  be,  and  how  and  when  it  should 
be  exercised,  centre  many  of  the  quarrels  between  the  two 
houses,  between  the  assembly  and  the  governor,  and  be- 
tween the  colonists  and  the  home  government.  Control 
over  taxation  will  first  be  discussed. 

It  will  be  remembered  that  the  assembly  of  16 19  levied 
a  tax  of  one  pound  of  tobacco  per  poll  to  pay  its  officers, 
but  made  no  further  claim  in  regard  to  taxation ;  also  that 
in  1623  the  assembly  forbade  the  governor  to  lay  any  taxes 
which  were  not  authorized  by  the  assembly.*  In  1629  the 
assembly  exercised  authority  over  these  things  and  levied 
a  tax  of  five  pounds  of  tobacco  "  per  pol,"  and  appro« 
priated  it  for  certain  specified  expenditures,  which,  for  the 
most  part,  had  already  been  made.'  It  also  provided  a 
detailed  system  of  collection,  the  burgesses  being  the  col- 

*Hartwell,  Blair  &  Chilton,  op.  cit„  39- 

*See  pp.  25,  29.  Hening,  op.  cit.y  U  124.  Chalmers  (Pdl.  Ann.),  64, 
says  that  in  1624  was  the  first  participation  of  the  assembly  in  power  of 
taxation.  This  is  not  quite  true,  as  it  is  shown  above  that  the  assembly 
of  1619  levied  a  tax. 

'Hening,  op.  cit.,  i,  142. 
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lectors.  The  assembly  of  163 1-2  again  asserted  complete 
control  over  taxes  and  appropriations.^  This  was  con- 
firmed in  September  of  the  same  year,  in  1634,  and  again  in 
1645.  The  terms  of  the  surrender  of  1652  contained  a  de- 
claration that  Virginia  was  **  free  from  all  taxes,  customs 
and  impositions  whatsoever,  and  none  to  be  imposed 
on  thein  without  consent  of  the  Grand  Assembly."  Shortly 
after  the  restoration  the  assembly  gave  to  the  governor  and 
council  power  to  levy  taxes  for  three  years,  to  pay  debts 
and  salaries  allowed  by  the  assembly  and  such  other  debts 
as  the  executive  council  should  find  justly  due;  but  this 
tax  might  not  amount  to  more  than  twenty  pounds  of 
tobacco  per  poll  in  any  one  year.  The  object  in  giving  such 
authority  was  to  remove  the  necessity  of  an  annual  meeting 
of  the  assembly  when  it  had  little  or  no  other  business  to 
do.^  This  did  not  grant  full  power  to  levy  taxes ;  neverthe- 
less in  those  times  it  was  a  very  dangerous  authority  to 
confer  upon  an  executive  body. 

In  November,  1666,  the  governor  desired  that  two  or 
more  of  the  council  might  join  with  the  burgesses  in  mak- 
ing the  tax  levy,  but  the  burgesses  refused  to  allow  it, 
and  insisted  upon  the  privilege  of  laying  the  tax  in  the 
house  of  burgesses,  and  upon  leaving  to  the  governor  and 
council  only  the  privilege  of  approving  or  disapproving  the 
levy  thus  made.  The  acceptance  of  this  arrangement  by 
the  governor  and  council  as  a  guide  for  the  future  *  seems 
to  show  that  the  laying  of  the  tax  levy  had  already  been 
taken  from  the  whole  assembly  and  given  to  the  burgesses 
alone,  though  the  right  to  ratify  or  reject  was  left  in  the 
hands  of  the  other  portion  of  the  assembly.     It  is  impos- 

*Hening,  op,  cit,,  i,  171. 

*lbid,,  ii,  24;  Campbell,  C,  254;  Session  Acts,  1661-2,  33. 

•Hening,  op.  Hi,,  ii,  254;  Randolph  MSS,,  303  (Va.  Hist.  Soc.  Lib.). 
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sible  to  say  that  this  was  always  the  method  pursued,  but 
there  is  little  doubt  that  it  was  the  method  aimed  at  by  the 
burgesses.  There  are  a  number  of  declarations  at  different 
dates  to  show  that  this  was  the  ideal.  For  example,  in  the 
argimients  of  the  London  agent  of  the  assembly  about  1675, 
it  was  said  that  the  kings  had  never  offered  to  impose  any 
tax  upon  Virginia  without  the  consent  of  their  subjects 
there. ^  Again,  in  1676,  this  right  was  asserted.  In  a  reso- 
lution of  May,  1769,  the  house  declared  that  the  sole  right 
of  imposing  taxes  belonged  to  the  burgesses."  The  protest 
against  the  Stamp  Act  was  of  the  same  nature."  The  same 
sentiment  is  expressed  also  in  the  letter  of  Governor  Gooch 
to  the  Lords  of  Trade  in  which  he  said  that  all  bills  for 
laying  taxes  on  the  people  take  rise  in  the  house  of  bur- 
gesses, and  generally  all  bills  prepared  on  petition  or  rep- 
resentation of  the  people  are  first  moved  there,  but  either 
house  may  frame  bills.*  The  same  governor  again  recognized 
this  in  1740,  when  he. said  that  the  Lords  of  Trade  would 
question  the  duty  on  slaves  which  is  assessed  on  the  buyer, 
but  that  "  the  people's  representatives  "  think  no  other  tax 
can  be  levied."  Keith  makes  reference  to  the  fact  that  the 
burgesses  resisted  every  effort  of  the  governor,  or  of  the 
governor  and  council,  to  levy  taxes  or  to  collect  fees  not 
authorized  by  them.**  Although  the  burgesses  claimed  al- 
most complete  control  over  taxation  they  were  not  averse 
to  permitting  the  English  government  occasionally  to  sug- 
gest measures  of  taxation,  though  they  still  held  the  right 
to  accept  or  reject  the  suggestions.     In   1680  Charles  II 

'Heninff,  ii,  526.  *Jour,  of  Burg,  (May,  1769),  37. 

^Hiid,  (Oct..  1764),  n-^. 

*  Gooch  was  governor  from  1727  to  1749.    See  his  letter  printed  in 
Va.  Mag.  of  Hist,,  iii,  1 14-17. 
^Jaur,  of  Coun,  as  Upper  House  (May,  1740),  3. 
•Keith,  op,  cit,,  167;  Va,  Mag,  of  Hist,  y  i,  176. 
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sent  over  by  Lord  Culpeper  four  bills  which,  when  passed 
by  the  assembly,  were  to  become  law.  One  of  these  was  a 
renewal  of  the  act  of  1661  imposing  two  shillings  per  hogs- 
head on  tobacco  exported  from  Virginia,  but  omitting  that 
part  which  put  an  export  tax  of  ten  shillings  on  ships  not 
bound  for  an  English  port.  The  acts  of  1661  ^  had  ex- 
empted ships  owned  wholly  by  inhabitants  of  Virginia 
from  these  export  duties,  and  an  act  of  1669  ^  had  exempted 
such  vessels  from  the  castle  duties  of  one  half  pound  of 
powder  and  three  pounds  of  shot  per  ton  burden  of  the 
vessel  or  one  shilling  in  money  in  lieu  thereof,  and  six 
pence  for  each  passenger.  Now  the  bill  sent  over  by  the 
king  called  for  the  two  shillings  tax  and  a  renewal  of  the 
castle  duties  and  made  no  exemption  for  Virginia  owners. 
The  burgesses  rejected  the  measure;  but,  when  it  was 
amended  by  such  exemptions  as  had  prevailed  before,  they 
finally  passed  it."  The  revenue  from  this  act  was  made  a 
permanent  fund  for  the  use  of  the  government  and  was 
largely  under  the  control  of  the  governor.  To  some  degree 
this  lessened  the  power  of  the  assembly  and  increased  that 
of  the  governor. 

Although  the  assembly  was  so  careful  to  keep  control  of 
taxation,  it  was  not  equally  careful  to  use  that  control  justly. 
When  the  great  landowners  dominated  the  assembly,  as 
they  did  much  of  the  time,  it  levied  a  poll  rather  than  a 
land  tax,  and  thus  put  an  unjust  share  of  the  burden  on  the 
poorer  classes.  At  times  the  councilors  seemed  more  in- 
clined to  be  just  than  the  burgesses,  for  in  1683  they  re- 
commended the  abolition  of  poll  taxes,  and  the  substitution 

»Hening,  ii,  130-2,  i33-4>  I3S-6.  ^Ibid.y  272. 

*/did,f  ii,  466,  and  note.  Chalmers  seems  to  give  the  idea  that  the 
exemption  was  in  the  bill  as  sent  by  the  king.  He  says  the  bill  was 
disapproved  by  the  Lords  of  Trade.    Chalmers,  JPoL  Ann,,  341-2,  354. 
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of  a  tobacco  tax  which  would  have  borne  more  heavily  on 
the  wealthy  landowner  than  on  the  poor,  and  would  have 
been  more  nearly  according  to  the  principle  of  ability  to 
pay.     It  was  not  adopted. 

Hartwell,  Blair  and  Chilton  say  that  the  assembly  in  levying 
a  tax  first  found  the  whole  charges  against  the  country, 
added  eight  per  cent  for  cost  of  casks  for  the  tobacco  paid 
in,  and  ten  per  cent  for  cost  of  collection,  and  divided  this 
equally  among  the  tithables,  i.  e.  slaves  of  both  sexes,  and 
males  over  sixteen  years  of  age.  Other  taxes,  on  trade  and 
lands,  were  sometimes  levied,  but  generally  for  some  speci- 
fic purpose.^ 

Tax  laws  giving  special  advantages  to  Virginians,  even 
as  against  Englishmen,  such  as  the  exemption  acts  of  1661 
and  1680  above  mentioned,  were  not  uncommon  in  the 
colony.  The  object  was  to  encourage  ship  building  and 
ship  owning  by  inhabitants  of  the  colony.  These  laws  seem 
to  have  been  endeavoring  to  do  for  Virginia  much  the  same 
thing  as  England  was  then  trying  to  do  for  English  mer- 
chants and  shipowners  by  means  of  the  navigation  acts. 
When  money  was  wanted  for  the  war  in  1710,  the  Virginia 
assembly  proposed  to  raise  £20,000  on  British  manufactures 
and  on  British  merchants  doing  business  in  the  colony.^ 

We  thus  see  that  the  control  of  taxation  was  clearly  in 
the  hands  of  the  assembly,  usually  of  the  burgesses,  during 
the  whole  period  of  their  legislative  existence.  Where  did 
it  get  this  authority?  Not  from  any  direct  grant  of  the 
power,  for  no  such  grant  was  ever  made.  Chalmers  says 
that  it  came  from  the  possession  of  property.*     The  pos- 

» Hartwell,  Blair  &  Chilton,  op.  cti,,  54- 

'Chalmers,  Ilisi.  of  Rev, y  i,  396;  Spotswood,  Letters,  introd.,  ix, 
129-33. 
'Chalmers,  Pol.  Ann.,  55. 
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session  of  property  doubtless  forced  its  possessors  to  take 
control  of  taxation  in  order  that  they  might  protect  that 
property.  Moreover  it  is  the  history  of  English  peoples 
that  the  representatives  of  the  people  ultimately  gain  control 
of  the  power  to  tax  the  people. 

The  next  topic  that  comes  up  for  consideration  is  the 
control  over  appropriations.  In  the  early  history  of  the 
colony  the  right  of  the  assembly  to  make  appropriations 
was  not  an  exclusive  one.  Sometimes  and  for  some  ob- 
jects the  executive  council  decided  the  matter.  Gradually 
the  assembly  extended  its  power  over  a  wider  ranger  of  ap- 
propriations, and  as  "the  assembly"  came  more  and  more  to 
mean  the  burgesses,  the  control  of  the  executive  council 
slowly  became  less  and  less.  By  the  end  of  the  seventeenth 
century  the  control  of  appropriations  was  in  the  hands  of  the 
assembly  and  to  a  considerable  degree  in  the  lower  house, 
and  so  remained  till  the  revolution.  An  exception  was  in 
the  control  over  appropriations  for  the  salaries  of  the  gov- 
ernor and  secretary.  These  were  the  king's  officers  and 
were  paid  out  of  the  king's  revenues.  To  allow  the  as- 
sembly to  control  these  might  have  given  it  too  much  in- 
fluence over  the  king's  officers  and  made  them  dependent 
upon  the  legislature  instead  of  upon  the  king.  Even  the 
councilors  were  sometimes  paid  out  of  the  king's  revenue  for 
the  same  reason.  To  prevent  any  undue  influence  over  the 
royal  officials  the  instructions  to  Effingham  forbade  the  legis- 
lature making  any  appropriation  for  the  governor,  deputy, 
or  council,  unless  the  money  was  given  to  the  use  of  the 
king.  The  act  provided  that  the  money  was  to  remain  in 
the  treasury  until  the  king  signified  his  consent  for  the 
officers  to  have  it.  The  act  also  indicated  how  the  money 
should  be  used  if  the  king  did  not  consent.*     There  are  a 

^Randolph  Pap,,  iii,  436. 
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few  exceptions  to  this  rule  however.  Because  of  the  trou- 
bled times  in  England  in  1643,  ^^^  governor's  salary  was 
cut  off.  To  enable  him  to  support  the  dignity  of  his  office 
the  assembly  levied  a  special  tax  and  made  an  appropria- 
tion for  his  benefit.  Great  care  was  taken  that,  (since  this 
was  the  first  time  in  the  history  of  the  colony  that  money 
was  appropriated  for  such  a  purpose),  it  should  not  be- 
come a  precedent,  but  be  simply  an  accommodation  to  the 
governor.  *  During  the  Commonwealth  the  governor  elected 
by  the  assembly  was  also  paid  by  it.  ^ 

The  control  of  appropriations  was  not  secured  by  the  as- 
sembly without  frequent  disputes.  Much  pressure  was 
brought  to  bear  by  the  governors  and  the  English  officials 
to  influence  appropriations  to  suit  their  own  purposes,  but 
the  assembly  by  refusing  the  appropriations  maintained  such 
control  as  to  keep  the  governors  in  continual  worry  to  find 
ways  of  raising  enough  money.  It  must  be  said,  however, 
that  the  governors  differed  much  in  their  ability  to  secure 
money  from  the  assembly.  Chalmers  says  that  in  171 5  the 
standing  revenue  of  £4000  was  too  small  to  pay  the  civil 
list  and  that  £300  of  the  king's  quit  rents  were  used  to  help 
out.* 

There  seems  to  be  no  doubt  that  the  assembly  knew  its 
power  and  used  it  to  the  advantage  of  the  colonies.  For  ex- 
ample when  Lord  Loudoun,  the  English  general  in  America, 
put  an  embargo  on  shipping  from  America  to  Europe  in 
1756,  the  Virginians  had  50,000  bushels  of  wheat  on  ship- 
board ready  for  exportation  and  it  was  certain  to  spoil  if 
the  ships  did  not  sail.  Governor  Dinwiddie  wrote  to  Lou- 
doun and  insisted  that  the  embargo  be  withdrawn,  so  far 
at  least  as  Virginia  ships  were  concerned,  for  he  could  get 
no  war  supplies  from  his  assembly  until  the  embargo  was 

» Hening,  op.  cit.,  i,  280-2.  */bid,,  423,  498,  etc. 

•Chalmers,  Hist,  of  Rev,  ^  ",  7i» 
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removed.  It  was  argued  that  if  the  people  lost  their  grain, 
they  could  not  pay  taxes  and  the  assembly  would  not  vote 
them.  It  seems  that  the  English  government  supported 
Dinwiddie  in  this  demand  on  Loudoun.^ 

In  spite  of  the  fact  that  the  legislature  used  its  power 
over  appropriations  to  force  the  hands  of  the  governors,  it 
was  on  the  whole  tolerably  liberal,  especially  in  the  matter 
of  military  appropriations.  Not  only  colonial  troops  for 
campaigns  against  the  Spanish,  French,  and  Indians,  but 
even  the  king's  troops  were  supported  by  appropriations 
made  by  the  assembly.^  The  English  parliaments  of  1757 
and  1758  made  grants  of  over  £50,000  to  repay  Virginia 
for  money  expended  in  the  war  with  France,*  and  this  did 
not  equal  the  amount  Virginia  had  spent.  Nevertheless 
Governor  Dinwiddie  was  much  piqued  at  the  way  in  which 
the  appropriations  were  made  or  because  they  were  not 
larger.  In  1754,  writing  of  the  burgesses,  he  said,  "The 
People  here  are  too  much  on  a  republican  Spirit.  The 
House  of  Burgesses  making  resolves  in  disposing  of  the 
King's  money  without  the  Concurrence  of  the  other 
Branches  of  the  Legislature,  is  without  Precedent."  He 
promised  to  be  on  guard  to  prevent  any  sum  being  paid  ex- 
cept according  to  his  instructions.*  He  also  said  an  Ameri- 
can assembly  could  not  be  depended  upon  to  carry  out  an 
expedition  against  the  French,  because  it  would  not  furnish 
supplies  readily  and  abundantly  enough.  *  On  one  occasion 
the  burgesses  attached  to  a  bill   appropriating  money  a 

.     ^Dinwiddie,  Pap,,  ii,  618,  664-5. 

'Hening,  ii,47i.  Chalmers,  (^PoL  Ann.,  339),  says,  the  assembly  of 
April,  1679,  niade  representations  to  the  king  that,  inasmuch  as  they  had 
been  compelled  to  support  the  soldiers  sent  over  to  help  Berkeley,  and 
had  other  great  expenses,  they  were  unable  to  pay  the  arrears  of  the 
quit  rents. 

*Hening,  op,  cit,,  vii,  372-3. 

^Dinwiddie,  Papers,  i,  236.  *  Ibid,,  i,  300,  304. 
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"  rider  "  in  the  form  of  a  demand  that  the  governor  should 
surrender  his  fees  for  granting  land  patents.  The  gov- 
ernor declared  the  rider  unconstitutional,  though  similar 
methods  had  been  used  by  the  English  House  of  Com- 
mons long  before.* 

There  is  little  doubt  that  the  English  government, 
both  through  instructions  to  the  governors  and  through 
vetoes  at  home,  sought  to  limit  the  power  of  the  Virgihia 
assembly  over  revenues  and  expenditures.  The  attitude 
of  the  assembly  on  money,  as  well  as  on  other  questions, 
adopted  at  a  very  early  period,  was  that  of  complete  con- 
trol, even  to  the  point  of  making  colonial  law  have  prece- 
dence over  certain  forms  of  English  law.  This  is  illustrated 
in  the  oath  prescribed  by  the  assembly  of  163 1-2  to  be  given 
to  the  commissioners  of  monthly  courts.  They  were  to 
swear  to  do  justice  according  to  *'the  lawes  and  customs 
of  this  colony,  and  as  near  as  may  be  after  the  lawes  of  the 
realme  of  England  and  the  statutes  thereof  made."  ^  This 
would  seem  to  give  a  loophole  for  evading  the  laws  of 
England  on  the  ground  that  they  did  not  apply  to  con- 
ditions existing  in  the  colonies,  and  no  such  evasion  of 
the  colony  laws  was  provided  for.  Again  it  was  enacted 
in  1643,  *h^^  "o  ^^  of  court  or  any  proclamation  was  to 
be  obeyed  if  it  was  contrary  to  any  act  of  the  assembly.' 
It  is  not  true  that  the  colonists  during  a  large  part  of  the 
colonial  period  were  desiring  and  plotting  independence, 
but  it  was  the  natural  desire  to  control  their  own  property 
and  their  own  affairs,  because  they  believed  they  knew  the 
conditions  better  than  the  royal  officials  and  the  home  gov- 
ernment could ;  and  that  led  the  Virginians  to  assume  control 

'Gardiner,  Student* s  Hist,  of  Eng,^  670.    The  principle  was  in  use 
before  1700. 
'Hening,  op,  cit,,  i,  169.  'Hening,  op,  cit.,  i,  264. 
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of  taxes  and  appropriations,  and  to  try  to  dominate  the  gov- 
ernment of  the  colony.  In  later  years  some  of  the  leaders 
came  to  believe  that  the  interests  of  the  colony  and  those  of 
the  mother  country  were  not  the  same  and  in  some  re- 
spects in  direct  conflict  with  each  other.  Then  it  was  that 
the  thought  of  independence  first  came  to  them. 

Appointment  and  administration,  as  exercised  by  the  as- 
sembly, will  be  discussed,  though  briefly,  because  they  show 
the  general  tendency  of  the  assembly  to  take  all  authority 
which  was  not  expressly  denied  to  it,  and  sometimes  even  to 
trench  on  what  was  denied.  In  fact  the  power  to  do  anything 
outside  the  regular  routine  was  sure  to  be  claimed  by  the 
assembly.  There  are  more  examples  of  this  in  the  very 
early  history  of  the  assembly  than  later.  As  the  instruc- 
tions to  the  governors  became  more  definite  on  appoint- 
ments, the  power  to  make  them  went  more  fully  to  the 
executive. 

Instructions  to  Governor  Berkeley  (1641)  gave  him  au- 
thority to  appoint  all  officers  except  councilors,  captains  of 
forts,  the  muster-master,  and  the  surveyor-general,  most  of 
whom  were  to  be  appointed  by  the  king.  It  is  doubtful, 
however,  whether  Berkeley  used  this  power  to  the  full  ex- 
tent without  consulting  the  wishes  of  the  assembly.^ 

During  the  Commonwealth  the  assembly  appointed  all  of 
the  officers  of  the  colony,'^  though  it  permitted  the  par- 
liamentary commissioners  to  appoint  the  governor  and  sec- 

'Sainsbury,  Calendar  of  State  Pap,  y  i,  321. 

•Hening,  op.  cit.,  i,  369,  note;  Ripley,  op,  cit.,  205;  Howe,  op.  cit., 
65.  Beverley,  op.  cit.,  (bk.  i,  55,)  says,  '*  Notwithstanding  this  act  of 
Navigation,  the  Protector  never  thought  the  Plantation  enough  secured; 
but  frequently  changed  their  governors,  to  prevent  their  intriguing  with 
the  people.  So  that  during  the  small  time  of  his  Protectorship,  they 
had  no  less  than  three  Governors  there,  viz.,  Diggs,  Bennett  and 
Matthews."  This  is  wrong.  Cromwell  appointed  none  of  them.  All, 
unless  the  first,  were  elected  by  the  assembly. 
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retary  immediately  after  the  surrender.*  After  conferring 
with  Colonel  Matthews,  the  Irish  and  Scotch  commissioners 
of  parliament,  on  November  26,  1653,  reported  him  to  the 
council  of  state  in  England  as  a  fit  person  to  be  governor 
of  Virginia.  Since  this  was  more  than  two  years  before 
Matthews  was  appointed  governor  (Feb.,  1656)  it  seems 
to  indicate  that  he  was  practically  nominated  to  the  posi- 
tion by  the  English  government  long  before  the  assembly 
elected  him.^  It  may  be  that  all  governors  during  the  Com- 
monwealth period  were  so  nominated.  The  fact  remains 
however,  that  the  assembly  claimed  and  exercised  the  power 
to  elect. 

In  165  s  the  assembly,  claiming  that  there  was  no  other 
authority  to  do  so,  granted  a  pardon.  Tobacco  inspectors 
and  county  commissioners  were  now  appointed  by  the  as- 
sembly instead  of  by  the  governor,'  and  John  Bond,  because 
of  factious  and  schismatic  demeanor,  was  dismissed  from 
his  office  of  magistrate  and  made  incapable  of  holding  any 
public  trust  or  employment.*  As  early  as  1643  the  legis- 
lature claimed  the  right  to  remove  ministers  from  their 
churches.  An  act  of  163 1-2  ordered  that  captains  of  ar- 
riving ships  should  be  given  directions  by  the  executive 
council,  not  in  its  own  name,  but  in  the  name  of  the  Eng- 
lish privy  council  and  of  the  assembly. 

During  the  last  century  of  the  colonial  period  it  was  the 
rule  for  the  burgesses  to  appoint  the  treasurer.  In  one  in- 
stance, in  1738,  the  governor  was  authorized  (in  case  of 
a  vacancy)  to  appoint  a  temporary  treasurer.    The  person 

*  Doyle,  op,  cit„  i,  223. 

'Edward  D.  Neill,  as  cited  in  William  and  Mary  Quarterly,  i,  79. 
Neill  does  not  state  his  authority.  Robertson  and  Chalmers  seem  to 
hold  the  idea  that  the  English  government  controlled  the  elections. 

'Hening,  op,  cit,,  ii,  132.  *Ibid,f  39. 
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SO  appointed  should  hold  office  until  the  close  of  the  next 
session.*  Such  an  appointment  occurred  in  1766,  and  the 
temporary  treasurer  appointed  by  the  governor  was  after- 
wards appointed  permanently  by  the  assembly.^  The  fact 
that  the  treasurer  was  appointed  by  the  burgesses  and  was 
for  a  long  time  also  their  speaker  gave  them  much  control 
over  him.  They  even  went  so  far  as  to  claim  that  no 
money  should  be  paid  out  by  him  except  on  their  order.  This 
authority  was  denied  them.^  In  1677  the  king  temporarily 
forbade  the  treasurer  to  pay  money  save  on  order 
from  himself.  Before  Bacon's  rebellion  the  agents  of  the 
colony  had  tried  to  get  a  new  charter,  and  the  assembly 
had  provided  funds  with  which  to  pay  these  agents.  The 
money  was  to  be  paid  out  on  the  order  of  the  assembly 
only,  and  much  of  it  had  already  been  paid  when  at  a 
court  at  Whitehall,  July  13,  1677,  the  king  issued  orders  to 
the  treasurer  of  Virginia  forbidding  him  to  pay  this 
public  money  without  an  order  from  the  king  in  council. 
It  declared  that  the  assembly  had  not  been  legally  elected. 
This  order  was  revoked,  June  21,  1678.* 

In  1693  ^^^  assembly  also  appointed  the  seventeen  per- 
sons who,  with  Governor  Nicholson,  composed  the  board  of 
trustees  of  William  and  Mary  College. 

The  judicial  functions  of  the  assembly  were  more  exten- 
sive in  the  early  colonial  times  than  later.  The  change 
came  in  1683  with  the  act  of  the  king  depriving  the  assem- 
bly of  the  right  to  hear  appeals  from  the  general  court. 
Before  1683  the  assembly  showed  a  strong  tendency  to  sub- 
ordinate all  the  courts  to  itself,  even  the  general  court  being 
no  exception.     In  fact  the  house  of  burgesses  attempted 

» Hening,  op.  cit.,  v,  65.  ^Ibid.,  viii,  211. 

•Hartwell,  Bl.  &  Chil.,  op.  cit.,  62. 

*McDon.  Papers,  v,  122,  237-8. 

*Fiske,  Old  Virginia  and  Her  Neizhbors,  ii,  117. 
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to  make  itself  the  supreme  court  of  the  colony.  The  act  of 
1643  declaring  that  acts  of  courts  or  proclamations  contrary 
to  acts  of  the  assembly  were  not  to  be  obeyed,  has  already 
been  mentioned.^  At  the  session  of  1658  the  sheriff  of 
James  City  county  was  ordered  not  to  obey  any  warrant 
unless  signed  by  the  speaker  of  the  house;  thus  the  bur- 
gesses took  charge  of  the  arrests  at  the  capital.^  Four 
years  later  it  was  provided  that  the  first  day  of  each  as- 
sembly should  be  given  to  hearing  reports  of  grand  juries, 
to  inquiring  into  remissness  of  juries  and  courts  and  into 
the  manner  of  executing  the  laws.'  A  law  of  1641,  re- 
enacted  two  years  later,  provided  that  no  Catholic  should 
hold  office ;  in  case  one  should  secure  office,  and  should  re- 
fuse to  take  the  oaths  of  allegiance  and  supremacy  the  as- 
sembly could  try  him  and  upon  conviction  dismiss  him  from 
office,  and  besides  impose  a  heavy  fine  upon  him.  This 
seems  to  have  been  an  early  form  of  impeachment.* 

Laws  of  1643  ^^d  1645  provided  for  appeals  to  be  taken 
from  the  monthly  to  the  quarter  courts,  and  from  those  to 
the  assembly.  In  case  of  appeal  to  the  assembly,  the  ap- 
pellant must  give  security  that  he  would  appear  on  the 
day  set,  abide  by  the  judgment,  and  if  he  should  lose,  pay 
treble  the  damages.*^  By  a  law  of  1647  this  was  changed 
so  that  appeals  might  lie  to  the  assembly  only  in  cases  in- 
volving new  points  of  law,  and  where  the  justice  of  the  de- 
cision was  questioned  by  the  assembly.  All  other  decis- 
ions were  to  be  final  in  the  quarter  court.*  In  1659  all  re- 
strictions were  removed,  so  that  appeals  for  any  amount  and 
for  any  reason,  might  go  to  the  assembly.  However,  the 
appellant,  if  he  lost,  must  pay  not  only  the  costs,  but  one 

*Sce  p.  165.    Hening,  op.  cit.,  i,  264.  ^Ibid,,  i,  503. 

•TWrf.,  ii,  108.  *Idid.,  i,  268-9. 

*yW</.,  i,  272,  304.  'TW^.,  345;  "»  512. 
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half  the  value  of  the  debt  in  addition,  as  damages  to  the 
appellee.*  This  provision  was  renewed  in  1661-2.*  A  de- 
cision of  the  Surrey  county  court,  said  to  be  ex  post  facto 
in  its  nature,  was  reversed  in  1659/  About  the  same  time 
the  governor  and  council  were  made  a  court  of  admiralty 
for  all  admiralty  cases  coming  within  the  jurisdiction  of  the 
colonial  officials. 

In  some  form  appeals  to  the  assembly  were  allowed  until 
May,  1683,*  when  the  authority  to  hear  them  was  taken 
away  by  the  king.  The  circumstances  that  led  to  this  action 
by  the  king  are  as  follows.  In  order  to  enforce  his  claim 
to  the  Northern  Neck  of  Virginia,  Governor  Culpeper 
found  it  necessary  in  1683  to  remove  the  judicial  power 
from  the  assembly.  He  fomented  a  dispute  on  the  judicial 
power  between  the  council  and  the  house  of  burgesses,  the 
burgesses  saying  that  the  councilors,  having  passed  on  cases 
as  members  of  the  general  court,  could  not  sit  when  the 
case  was  appealed  to  the  assembly.  On  the  pretext  of  set- 
tling it,  the  matter  was  referred  to  Charles  II,  who  immedi- 
ately deprived  the  assembly  of  all  appellate  jurisdiction,** 
but  provided  that  in  cases  involving  £100  or  over  appeal 
might  lie  to  the  king.  In  spite  of  this  action  the  burgesses  did 
not  immediately  give  up  their  claim  to  hear  such  cases.  In 
April,  1683,  they  asked  the  governor  to  add  councilors  to 
the  committee  on  public  claims.  The  governor  summoned 
the  house  and  said  that  "  he  was  sorry  to  see  such  obstruc- 
tions at  the  beginning  of  the  assembly,  as  were  shown  by 
the  request  for  councilors  to  be  added  to  the  committees  '* 
of  private  causes,  as  the  king  had  ordered  no  appeal  to  be 

*Hening,  i,  541.  This  did  not  apply  to  Northumberland  county  be- 
cause of  its  remoteness.  No  case  under  3000  pounds  of  tobacco  in  value 
could  be  appealed  from  that  county. 

^Ibid.,  ii,  65-6.  Wbid,.  i,  516. 

^Ibid,,  iii,  550.  ^  Ibid.y  iii,  550-1. 
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allowed  from  the  general  court  to  the  assembly.  The  bur- 
gesses said  that  they  knew  of  no  such  orders  of  the  king 
and  asked  to  see  the  instructions.  Meantime,  in  order  that 
the  house  might  be  united,  it  ordered  that  no  member  was 
to  leave  James  City  without  permission  from  the  speaker.* 
Nevertheless,  the  appeals  from  the  general  court  to  the  as- 
sembly ceased,  and  the  house  lost  the  place  of  supreme  court. 
However,  the  committee  on  claims  became  a  permanent  fac- 
tor in  the  house  and  through  the  courts  of  claims  in  the 
counties  and  petitions  therefrom,  a  vast  amount  of  business 
that  was  partly  judicial  in  character  was  done. 

The  question  of  appeals  to  England  still  continued  to  be 
a  source  of  trouble.  In  1704  the  governor  objected  to  an 
act  of  a  previous  assembly  as  an  invasion  of  the  preroga- 
tive, in  that  it  prevented  the  king  from  establishing  courts 
of  record  other  than  those  recognized  by  that  legislature, 
and  did  not  recognize  appeals  to  the  crown.  The  governor 
asked  that  changes  be  made  to  meet  these  objections.^  In 
1707  the  board  of  trade  said  that  the  act  would  not  pass.^ 

In  a  certain  sense  cases  of  contempt  of  the  house  were 
treated  as  judicial  matters,  therefore  they  will  be  consid- 
ered in  connection  with  that  topic.  Persons  outside  of  the 
house  were  often  declared  guilty  of  contempt  of  the  house 
and  punished  therefor.  A  few  examples  will  illustrate. 
It  seems  that  some  persons  had  said  that  the  acts  of  as- 
sembly had  no  binding  force  and  therefore  that  no  one  was 
obliged  to  obey  them.  An  act  of  1682  imposed  heavy  penal- 
ties on  any  one  who  was  convicted  of  such  offense.*  In 
1744  John  Austin  of  King  William  county  threatened  to 

>  Va.  Mag,  of  Hist.,  x,  238.    See  also  Hartwell,  BI.  &  Chil.,  op. 
cit,,  25. 
*Jour.  of  Conn,  as  Upper  House ,  i  (Apr.,  1704?),  i4- 
•Chalmers,  Hist,  of  Rev.,  i,  318.  ♦Hening,  ii,  501-2. 
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raise  a  body  of  men  and  to  drive  the  burgesses  into  Hampton 
river.  For  this  he  was  brought  before  the  house,  acknowl- 
edged his  folly  and  having  made  his  submission  he  paid  the 
fees  and  was  released.^  During  the  session  of  1772  a  wit- 
ness before  the  committee  on  religion  was  arrested,  not- 
withstanding such  witnesses  were  supposed  to  be  exempt 
from  arrest.  Roger  Gregory  who  caused  the  arrest  and 
the  under  sheriff  who  made  the  arrest  were  declared  guilty 
of  high  contempt  and  of  breach  of  the  privilege  of  the  house. 
The  under  sheriff  was  later  excused  and  upon  Gregory's 
declaration  that  he  did  not  know  of  the  rule,  he  was  ex- 
cused on  paying  fees.^  Some  of  the  many  cases  of  breach 
of  privilege  and  the  punishment  therefor  have  been  re- 
ferred to  above.* 

Enough  has  been  said  to  show  that  the  judicial  power 
of  the  assembly  was  quite  extensive  before  1683;  that  at 
that  date  the  king  deprived  the  assembly  of  the  right  to 
hear  appeals ;  that,  in  spite  of  the  loss  of  that  power,  the  bur- 
gesses, through  the  committee  of  claims  and  courts  of  claim, 
continued  to  exercise  considerable  judicial  power.  When, 
in  1775,  the  royal  authority  was  overthrown,  the  assembly, 
as  in  1652,  assumed  the  entire  control  of  the  government, 
the  judicial  power  included. 

Treaty-making  in  the  strict  sense  can  exist  between  two 
or  more  independent  nations  only.  It  would  therefore  not 
be  a  power  possessed  by  the  colonies.  Yet  something  in  the 
nature  of  a  treaty,  perhaps  better  called  an  agreement,  was 
resorted  to  quite  frequently  in  the  colonies.  Since  the 
legislature  took  part  in  some  of  these,  brief  reference  to 
them  will  be  made. 

At  the  session  of  1643,  agreements  regulating  commerce, 

^Jour.  of  Burg,,  Sep.,  1744,  38,  44- 

^Ibid,,  1772,  54,  57-8.  'See  pp.  89-91,  142-143. 
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made  with  Maryland  two  years  previous,  were  ratified/ 
Three  years  later  a  treaty  was  made  with  the  Indians  and 
penalties  were  provided  for  its  violation.^  The  arrange- 
ments with  the  parliamentary  commissions  at  the  surrender 
of  1652  were  in  a  certain  sense  treaties.*  In  1666  the  gov- 
ernor and  council  made  agreements  with  Maryland  and 
Carolina  on  the  cessation  of  tobacco  planting,  apparently 
with  the  consent  of  the  assembly.*  It  is  quite  possible  that 
most  of  these  arrangements  were  made  by  the  executive  and 
ratified  by  the  assembly.  In  the  eighteenth  century,  the 
royal  power  having  become  more  firmly  fixed,  and  a  gov- 
ernor or  deputy  being  nearly  always  present,  this  became 
the  rule.  Such  agreements  or  treaties  as  were  found  neces- 
sary were  made  by  the  executive,  the  assembly  having  no 
part  except  helping  to  carry  them  into  effect,  or  possibly  re- 
fusing to  do  so.  Several  treaties  with  the  Indians  were 
made  during  this  time. 

The  establishment  of  two  houses  occurred  about  1680. 
Before  that  time  burgesses,  councilors  and  governor,  all  sat 
together  in  one  house.  Nevertheless,  before  1680  there  are 
a  few  references  in  the  records  which  indicate  different 
groups,  though  probably  not  a  separation  into  two  houses. 

The  assembly  of  November,  1647,  speaks  of  *'  all  mem- 
bers of  both  houses,"  but  it  is  known  that  the  two  groups 
did  not  sit  separately  when  legislating.  **  Lodge  says,  "  The 
burgesses  granted  two  houses  to  Berkeley  "  in  1643,*  but 
Doyle  thinks  they  voted  together  as  before.^  When  the 
burgesses  assumed  all  the  power  in  1652,  it  was  voted  that 
the  governor  and  council  should  be  members  of  that  as- 

*Hening,  op,  ciL,  i,  276.  ^Ibid.,  i,  323-^- 

•See  articles,  ibid.y  i,  363-8.  *Ibid,,  ii,  250-3. 
^Ibid.,  i,  341. 

•Lodge,  Eng.  CoL  in  Amer,,  15.  ^ Doyle,  op.  cit.,  i,  218. 
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sembly,  but  that  they  must  take  the  oath  the  burgesses  took/ 
It  will  be  remembered  that  when,  in  1659,  ^  committee 
which  had  been  appointed  to  revise  the  laws  was  about  to 
report,  the  question  arose  as  to  whether  the  laws  should  first 
be  considered  by  the  burgesses  in  private  instead,  of  in 
the  presence  of  the  governor  and  council  with  the  result 
that  the  governor  and  council  were  excluded.^  These 
things,  along  with  the  separate  control  of  the  burgesses  over 
revenue  and  expenditure,  indicate  a  growing  independence 
of  the  two  branches,  with  separate  sittings  for  certain, 
matters,  but  with  no  complete  separation  before  1680. 

Beverley '  says  that  the  separation  came  with  the  dispute 
over  the  right  of  the  burgesses  to  hear  appeals  from  the 
courts.  It  seems  that  the  burgesses  thought  the  council, 
having  passed  on  the  cases  as  a  court,  ought  not  to  be  pres- 
ent in  the  assembly  when  the  burgesses  heard  them.  This 
led  to  a  separation  for  other  purposes  as  well,  and  the  two 
houses  became  firmly  established. 

It  will  be  recalled  that  the  first  method  of  legislating  for 
Virginia,  that  by  the  company  and  by  councils  did  not 
recognize  the  colonists  as  self-governing;  but  when  the  step 
which  did  give  such  recognition  was  taken  in  1619,  that  step 
created  a  precedent  which  the  Stuart  kings  were  bound  to 
recognize.  Because  the  colonists  were  represented  in  the 
legislature,  and  later  largely  dominated  that  body,  and  be- 
cause the  legislature  became  more  and  more  important  in 
the  directing  of  all  colonial  matters,  the  colonists  soon  be- 
came important  factors  in  the  government  of  Virginia,  and 
such  they  continued  to  be  during  the  remainder  of  the 

*Hening,  op,  cit,,  i,  373;  Howe,  op.  cit,,  65;  Campbell,  C,  op.  cit,, 
238. 

'Hening,  op.  cit.,  i,  497;  Howe,  op.  cit,,  66;  Howison,  op.  cit.,  310; 
Campbell,  C,  op.  cit.,  238.  'Beverley,  82;  Doyle,  i,  262-3. 
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colonial  period.  The  Virginia  colony  was  a  good  illustra- 
tion of  the  vigorous  assertion  of  the  Anglo-Saxon  spirit  of 
self-rule  and  adaptation  to  environment.  The  long  con- 
flict between  government  by  appointees  of  a  distant  power, 
and  government  by  representatives  chosen  by  the  people 
themselves,  ending  as  it  did  in  victory  for  the  people,  shows 
that  among  English  people  in  Virginia  at  least  the  principle 
of  representative  government  was  stronger  than  absolutism. 

At  first,  as  the  legislature  sat  in  one  house,  with  governor, 
councilors  and  burgesses  all  together,  the  people's  repre- 
sentatives did  not  stand  out  distinctly  from  the  other  parts 
of  the  body;  but  after  about  sixty  years  the  legislature 
separated  into  two  houses,  those  members  who  were  chosen 
by  the  people  as  usual  becoming  the  lower  house  or  the 
house  of  burgesses.  This  separation  gave  more  opportun- 
ity for  successful  contests  by  the  elective  branch  against  the 
appointive  branch  of  the  legislature  and  against  the  other 
parts  of  the  government.  The  efforts  of  the  burgesses  to 
gain  power  for  themselves  and  for  the  people  now  became 
more  noticeable.  These  efforts  culminated  in  the  revolution 
of  1776  when  the  legislature  was  the  center  of  opposition 
to  the  acts  of  the  English  government  and  ultimately  seized 
all  the  functions  of  government  and  reorganized  it  on  a  new 
basis;  a  basis  of  complete  independence  and  complete  con- 
trol by  the  people.  Thus  ended  the  long  struggle  for  power 
which  the  people  through  their  representatives  had  carried 
on. 

While  these  struggles  were  going  on,  the  internal  organi- 
zation of  the  legislature  itself,  the  details  of  electing  its 
members,  their  qualifications,  their  privileges  and  restric- 
tions, the  details  of  organization  and  procedure,  the  place 
of  the  governor  and  council,  the  all-important  subject  of 
the  control  of  public  moneys,  were  being  worked  out  and 
settled.     When  the  revolution  came  the  Virginia  legisla- 
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ture  had  developed  all  the  essential  features  of  a  law  mak- 
ing body. 

Thus  it  will  be  seen  that  in  the  preceding  discussion  an 
attempt  has  been  made  to  give  an  historical  account  of  the 
origin  of  the  legislature  of  colonial  Virginia,  and  of  its  in- 
ternal development  from  the  beginning  of  government  in 
Virginia  to  the  revolution  of  1776. 
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CHAPTER  I 

Ownership 

"  Oh,  wealth,  sought  after,  much  prized,  which  we  abuse 
while  we  have  it  not,  which  we  forget  to  hate  when  it  is 
in  our  grasp."  ^  Herr  Von  VoUmar,  the  socialist,  hates 
the  idea  of  "private  property."  Herr  Von  Vollmar,  the 
gentleman,  loves  his  estate,  because  it  makes  Herr  Von 
Vollmar,  the  socialist,  a  more  efficient  advocate  of  social 
ownership.  There  is  no  mystery  in  this  forgiveness,  for 
an  "  exemption  from  self  love  is  not  to  be  found  in  this 
world."  *  Wealth  is  a  part  of  the  self  that  is  loved. 
"  Property  is  but  the  periphery  of  my  person  extended  to 
things."  *  "  Property  is  the  environmental  complement  of 
the  personal  spiritual  heritage  of  the  ages."  "  Das  Eigen- 
thum  ist  ein  unzertrennliches  Attribut  der  Personlichkeit 
des  Menschen."  *  "  Proprietary  rights  are  extensions  of 
the  power  of  a  person  over  portions  of  the  physical  world."  ' 
Certainly  an  "  attribute  "  or  a  "  personal  periphery  "  or  a 
"  power "  is  a  "  property  "  of  that  to  which  it  attaches. 
Call  possessed  wealth,  then,  the  outer  personality  of  its  pos- 
sessor. If  this  outer  personality  is  completely  subject  to 
the  inner  personality,  it  may  be  called  the  peculiar  property 

^  Rig  Veda,  sect  i,  lect.  i,  hymn  v:  4. 

*  Laws  of  Manu,  ii :  i. 

•  Von  Ihering,  quoted  in  American  Law  Review,  29 :  171. 
*Samtcr,  Adolph,  Das  Gesellschaftliche  und  Privat-Eigenthum  als 

Grundlage  der  Socialpolitik,  p.  5. 
»  Holland,  T.  iE.,  Elements  of  Jurisprudence,  p.  178. 
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of  the  individual — it  is  his  "  private  property."  Thus  on 
Herr  Von  VoUmar's  estate  one  man  is  a  servant,  one  is  a 
tenant,  one  is  a  landlord.  Now  the  land  is  the  "  environ- 
mental complement  "  of  whatever  "  spiritual  heritage  "  each 
of  these  several  men  has  got  out  of  the  ages.  Only  the 
landlord,  however,  has  his  will.  The  land  is  peculiarly  the 
outer  personality,  then,  only  of  Herr  Von  VoUmar — is  his 
"  private  property."  Peripheral  expansion,  then,  may  be 
impeded.  Certainly  the  personality — if  will  is  personality 
— of  Herr  Von  Vollmar's  tenant  cannot  expand  as  freely 
as  that  of  his  master.  Private  property,  then,  is  not  merely 
appropriation  but  disappropriation.  The  same  stimuli  of 
internal  wants  and  the  same  stimuli  of  external  satisfac- 
tions of  those  wants  that  led  one  person  to  look  upon  the 
world,  to  respond  to  its  satisfactions  and  to  accommodate 
himself  to  its  terms — to  extend  his  personality  over  it — 
produced  like  responses  in  another  person  in  the  same 
external  area.  Thus  persons  are  in  conflict.  It  is  not 
certain  whose  "  periphery "  is  to  be  extended  over  the 
game  and  the  grain  and  the  slaves.  If  all  of  this  environ- 
ment or  external  personality  is  to  be  "  private  "  to  either 
of  the  persons  who  contest  for  its  appropriation,  one  of 
these  persons  must  be  entirely  subjected  to  the  will  of  the 
other.  The  degree  of  the  advantage  which  one  may  gain 
in  the  contest  is  the  degree  of  his  liberty— or  of  his  power 
to  realize  his  own  will.  This  advantage  in  the  contest  is 
private  property. 

Individual  wills,  however,  are  transitory.  New  per- 
sonalities or  wills  arising  change  the  distribution  of  ad- 
vantages atid  disadvantages.  Change  is  not  sudden  but 
continuous.  Dominance  may  not  be  exchanged  for  sub- 
jection at  once,  but  a  mutual  impediment  of  wills  may 
arise.  In  time  antagonism  becomes  tolerance.  Conflict 
becomes  truce,  balance,  equilibrium.     Then  the  "environ- 
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mental  complement " — the  external  personality — cannot  be 
"  private,"  but  must  be  mutually  possessed,  socialized.  De- 
grees of  advantage  and  of  disadvantage  of  course  remain  in 
this  mutual  possession.  Since  it  is  not  a  peculiar  or  ''  pri- 
vate property  "  of  the  individual,  since  his  liberty  of  will 
has  been  modified,  his  property  must  have  a  new  name.  Call 
it  the  status,  or  estate,  of  the  individual  with  reference  to 
other  individuals.  Private  property  is  advantage  or  lib- 
erty; estate  is  mutual  impediment  or  balance.  Speaking 
after  Spencer,  it  is  economic  "  equilibration."  Ownership, 
then,  whether  private  property  or  estate,  is  social  conces- 
sion or  submission.  It  is  the  sanctioned  projection  of  a 
man's  self  into  society. 

Because  a  man's  wealth  "oonsisteth  not  in  the  abund- 
ance of  the  things  which  he  hath,"  because  a  man's  spirit 
may  be  inwardly  rich  inversely  to  its  outward  security,  he 
may  be  deferred  to.  Yet  a  man's  "  periphery  "  is  usually 
measured  in  terms  of  economic  ownership,  which  is  the 
tangible  measure  of  the  social  submission  to  his  will.  The 
power  that  arises  from  customary  or  affectionate  allegiance 
may  more  often  than  not  be  found  to  be  the  "  long  result 
of  time" — the  residue  of  former  contributions  of  goods 
and  services  to  the  ancestral  personality.  The  ancestral 
"  periphery  "  may  not  have  been  obliterated  at  the  same 
time  that  its  material  contents  were  lost.  At  any  rate  the 
opposition  between  pride  of  birth  and  pride  of  wealth  is 
modern.*  Homer's  heroes  and  the  heroes  of  the  Nibelun- 
gen  Lied  are  noble  and  rich.  In  later  Greek  literature,  pride 
of  birth  is  identical  with  pride  in  seven  wealthy  ancestors 
in  succession. 

In  support  of  this  analysis  of  property  Blackstone  may 
now  be  invoked.     "  The  essence  of  property  does  not  con- 

^  Maine,  Early  History  of  Institutions,  p.  134. 
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sist  m  human  control  over  things,  but  the  essence  of  prop- 
erty consists  in  the  relations  among  men  which  arise  out  of 
a  contact  of  men  with  external  physical  nature." 

Ownership  measures  the  control  over  men.  Holland 
analyzes  a  right  into  four  essential  elements :  a  person  en- 
titled, an  object,  an  act  of  forbearance  and  a  person  obliged.* 
If  there  were  no  other  men  whose  actions  could  be  governed 
either  negatively  by  exclusion  from  material  goods,  or  posi- 
tively by  contributions  to  their  wants  from  material  goods, 
there  could  be  no  ownership.  Accordingly  men  were  once 
held  directly  as  a  part  of  "  external  physical  nature."  In 
eastern  Africa  the  ambition  of  every  negro  is  to  have  slaves 
that  he  may  no  longer  have  to  work  himself,  but  live  at 
ease.*  The  African  is  another  Aristotelian.  Aristotle 
said :  "  In  the  rudder  the  pilot  of  a  ship  has  a  lifeless  in- 
strument, in  the  lookout  man  a  living  instrument."  *  This 
absolute  possession  was  regarded  as  in  the  nature  of  things, 
as  indeed  it  was.  A  warlike  species  of  ant,  formica  san- 
guinea  has  subjugated  a  negro  species,  formica  fusca. 
And  all  races  have  followed  the  injunction,  "  Go  to  the 
ant."  The  trace  of  property  in  men  is  universally  written 
in  the  law  of  master  and  servant.  In  most  civilized  coun- 
tries a  man  is  held  liable  for  the  faults  and  wrongful  acts  of 
his  servant* 

When  goods  are  relatively  less  easily  appropriated,  when 
custom  has  attached  men  to  homes,  it  is  unnecessary  to  own 
men  in  order  to  get  their  services.  It  is  necessary  only  to 
own  their  homes.  Even  so  much  as  the  direct  ownership 
of  material  goods  may  become  unnecessary  to  the  control 
of  men.  In  the  redistributions  caused  by  economic  "  equi- 
libration" the  negative  and  the  positive  control  of  men  may 

1  Op,  citf  p.  127.  *  Lctourneau,  Evolution  of  Property,  p.  98. 

•  Jowctt,  Politics,  bk.  1 :  6.  *  Pollock,  Jurisprudence,  p.  sa 
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be  exercised  through  customary  submission,  even  in  the  ab- 
sence of  part  or  of  all  of  the  objects  of  "external  physical 
nature  "  out  of  which  the  relation  originally  arose.  In- 
stead of  things,  representatives  of  things  are  now  the  in- 
struments of  control.  Thus  a  stock  is  a  representative  of 
things,  which  at  a  favorable  turn  of  the  market,  may  be  con- 
verted into  possessions  and  services  of  greater  extent  than 
those  which  the  stock  represents.  A  stock  may  indeed  be 
created  and  traded  for  goods  without  representing  any- 
thing. But  this  capitalized  compliance  is  available  only  as 
men  think  that  the  stock  represents  things  or  as  they  think 
that  they  can  share  in  the  extortion.  A  stock,  which  is  a 
"  fraction  of  all  the  rights  and  duties  of  the  stockholders 
composing  a  corporation,"  will  soon  be  inconvertible  into 
real  things,  if  the  "  rights  "  of  stockholders  are  not  capable 
of  being  physically  enjoyed  and  if  the  duties  of  stockholders 
are  not  performed.  Almost  the  sole  value  of  these  rights 
is  in  the  power  to  control  services  or  labor,  and  "  the  prac- 
tical ownership  of  its  employes  involved  in  the  positk)n  of 
a  monopoly  "  is  not  different  from  that  "  practical  owner- 
ship "  of  men  that  results  from  the  possession  of  any  posi- 
tion from  which  other  men  may  be  excluded,  but  not  with- 
out their  serious  loss. 

Ownership,  then,  is  a  relation,  not  a  mere  possession. 
It  may  be  represented : 

(  as  things 

Ownership  of  men  <  through  things 

I  through  representatives  of  things. 


CHAPTER  II 

Distribution 

The  history  of  ownership  is  the  history  of  an  alter- 
nation between  relatively  private  property  and  tendency 
to  estate.  Absolute  private  property  could  be  found 
only  in  an  absolute  tyranny  or  in  seclusion.  Gjmplete 
equilibrum  could  be  found  only  in  some  chimerical  pure 
democracy.  There  is  no  such  thing  as  "private  prop- 
erty." As  the  inner  personality  is  not  private  but 
rather  a  S3mthesis  of  derived  emotions  and  ideas,  is  so- 
cial, indeed,  as  "one's  individual  personality  is  for  the 
most  part  a  product  of  one's  intercourse  with  other  per- 
sonalities," ^  so  the  outer  personality  or  property  cannot  be 
entirely  private.  Entire  privacy  of  either  the  inner  or  the 
outer  personality  would  be  the  direst  poverty  to  the  "  social 
animal."  "The  right  of  property  has  two  elements,  so- 
cial and  individual."  *  The  "  orbit "  of  the  individual's 
outer  personality  contains  the  "  infringement "  of  the  per- 
sonalities of  other  individuals.  That  the  term  "  private 
property  "  is  not  used  in  an  absolute  sense  is  seen  in  the 
common  definitions.  Blackstone  says :  •  "  Private  prop- 
erty is  the  sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  external  things  of  the  world  in 
total  exclusion  of  any  one  else  in  the  universe."  Suppose 
for  a  moment  that  "sole  and  despotic  dominion"  and 

1  Giddings,  F.  H.,  Democracy  and  Empire,  p.  31. 

*  Fichte,  quoted  in  dc  'Lavcleye,  de  la  Propri^U,  p.  54. 

•Bk.  ii:  i. 
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"total  exclusion'*  were  possible,  these  alone  would  give  little 
value  to  property.  A  man  might  be  in  the  middle  of  a 
field  of  a  thousand  acres  all  alone.  If  he  were  unable  to 
cultivate  it  himself,  and  other  men  should  determine  to  con- 
cede to  him  his  right  of  "total  excluskm,"  so  that  he 
could  command  no  assistance  in  the  cultivation  of  his  field, 
his  "  sole  and  despotic  dominion  "  would  be  worth  little 
more  than  the  empire  over  an  iceberg.  "  Private  prop- 
erty is  the  right  to  enjoy  and  dispose  of  certain  things  in 
the  most  absolute  manner,  as  he  pleases,  provided  he  makes 
no  use  of  them  prohibited  by  law."  *  But  the  law  is  noth- 
ing but  the  social  infringement  of  the  individual's  "  abso- 
lute manner."  "  Private  property  is  the  right  in  chattels 
in  no  way  dependent  upon  another  man's  courtesy."  ^  The 
universal  existence  of  laws  of  property  is  evidence  of  the 
tenure  of  property  by  "  courtesy."  Austin  defines  private 
pix)perty  as  "  a  right  over  a  determinate  thing,  indefinite 
in  point  of  user,  unrestrained  in  point  of  disposition  and 
unlimited  in  point  of  duration."  '  An  examination  of  the 
conditions  of  ownership  makes  it  seem  necessary  to  drop 
the  negatives  of  the  last  definition.  John  Stuart  Mill 
says  that  private  property  is  the  right  to  one's  own  facul- 
ties.* But  ownership  of  only  one's  own  faculties  would  be 
poverty.  To  these  loose  definitions  may  be  opposed  the 
more  exact  statement  of  Von  Ihering :  "  It  is  not  true  that 
property  carries  with  it  an  absolute  right  of  control.  Prop- 
erty in  such  a  form  cannot  be  tolerated  by  society  and 
never  has  been  tolerated.  The  idea  of  property  cannot 
carry  with  it  anything  that  is  contrary  to  the  idea  of 
society." 

1  Dow  vs.  <juild,  31  Cal,  637. 

2  American  and  English  Law  Encyclopedia,  xix :  284. 

»  Jurisprudence,  p.  477.  *  Political  Economy,  i,  28. 
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How  does  the  idea  of  society  limit  the  idea  of  property  ? 
"  The  right  of  property  is  so  far  limited  that  its  use  may 
be  regulated  from  time  to  time  by  law,  so  as  to  prevent  its 
being  injurious  to  the  equal  enjoyment  by  others  of  their 
property  or  inconsistent  with  the  rights  of  the  commun- 
ity." *  The  power  of  the  state  over  private  property  is 
well  defined :  "  it  may  take  the  property  for  a  public  use, 
upon  compensation  being  made  or  secured.  It  may  take 
by  taxation.  It  may  control  the  use  so  as  to  secure  equal 
enjoyment."  ^ 

Since  absolute  private  property  is  impossible,  what  con- 
tent shall  be  given  to  the  necessary  term  private  property? 
*'  Property  is  all  the  undefined  uses  of  a  thing  which  re- 
main over  after  the  definite  and  specific  uses  of  others  have 
been  deducted."  It  is  an  "  indefinite  residuum."  '  It  is 
essential  to  the  individual's  self  realization  that  he  possess 
the  greatest  allowable  residuum.  **A  man  does  not  pos- 
sess a  demesne  because  he  is  a  prince,  but  he  is  a  prince 
because  he  possesses  a  demesne."  *  Seneca  said:  "  It  is  the 
census  that  raises  a  man  to  the  dignity  of  a  senator."  ^' 
'*  Die  Mensch  ohne  Eigenthum  hort  auf  Mensch  zu  sein."  * 
The  financial  magnate  is  more  potent  politically  than  the 
politician.  His  power  is  like  that  of  the  Nukahiva  chieftain, 
who  had  a  right  to  be  chief  because  of  the  number  of  his 
breadfruit  and  cocoanut  trees ;  ^  or  of  the  old  Brehon  chief- 
tain whose  authority  was  based  on  the  number  of  his  cows. 
If  material  property  is  essential  to  the  complete  expression 

1  Washburn,  Real  Property,  vol.  2,  p.  2. 

2  Anderson,  Dictionary  of  Law,  "  Private  Property." 
»  Commons,  J.  R.,  Distribution  of  Wealth. 

*  Haller,  quoted  in  Loria,  Economic  Foundations  of  Society,  p.  331. 

*  Quoted  in  Loria,  op,  cit.,  p.  137. 

«  Samter,  op.  cit.,  p.  3.  ^  Letoumeau,  op.  cit.,  p.  70. 
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of  powerful  personality,  it  is  no  less  essential  to  that  of 
lesser  persons.  "  Property  is  an  absolute  condition  of 
liberty."^  Booker  Washington  says:  "What  the  negro 
needs  is  private  property,  Christian  character  and  educa- 
tion." Civil  duties  and  capacities  attach  chiefly  to  economic 
property,  as  does  the  sense  of  responsibility.  If  then  demo- 
cracy is  desirable,  it  is  equally  desirable  that  those  who 
shall  exercise  civil  duties  shall  have  that  security  that  de- 
velops responsibility.  Aristotle  said :  *  "  Make  even  the 
poor  owner  of  a  small  inheritance.  The  equalization  of 
fortunes  is  the  only  method  of  preventing  discord."  Aris- 
totle and  Plato  sought  equality  of  conditions  in  ideal  con- 
stitutions by  limiting  accumulations,  as  Lycurgus  and  Minos 
are  said  to  have  based  real  constitutions  on  new  divisions  of 
property;  and  every  political  idealist  since  has  based  the 
state  on  a  relatively  equalized  property. 

If  social  institutions  guarantee  inviolability  of  per- 
son, they  must  also  guarantee  security  of  outer  person- 
ality or  property.  The  sacredness  of  private  property  was 
expressed  by  Plato : '  "  If  a  man  leaves  behind  him  some 
part  of  his  property,  whether  intentionally  or  unintention- 
ally, let  him  who  may  cotne  upon  the  left  property  suffer 
it  to  remain,  reflecting  that  such  things  are  under  the  pro- 
tection of  the  goddess  of  ways  and  are  dedicated  to  her  by 
the  law."  "  Thou  shalt  not,  if  thou  canst  help,  touch  that 
which  is  mine,  or  remove  the  least  thing  which  belongs  to 
me  without  my  consent ;  and  may  I  be  of  a  sound  mind  and 
do  to  others  as  I  would  that  they  should  do  to  me."  "  May 
I  never  pray  the  gods  to  find  the  hidden  treasure  which  an- 
other has  laid  up  for  himself  and  his  family,  he  not  being 
one  of  my  ancestors,  nor  lift  if  I  should  find  such  a  treas- 

^  Laveleye,  op.  cit.,  p.  334.  ^Politics,  v:  i. 

'  Lazvs,  bk.  xi. 
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ure."  This  divinity  of  property  has  been  assailed  by 
thieves  and  communists  and  most  effectually  by  the  covetous, 
who  has  most  violated  Plato's  golden  rule  of  property, 
whose  one  prayer  to  the  gods  is  that  he  may  find  the  hidden 
treasure,  whose  wand  for  its  location  is  a  representative  of 
a  thing,  a  stock,  a  bond,  a  mortgage,  an  usury.  Naboth 
lost  his  patrimony  by  force ;  he  would  now  lose  it  by  mort- 
gage or  by  speculation,  and  the  new  possessor  need  not  ap- 
pease the  paternal  divinities.  The  modern  stock  exchange 
makes  the  altar  of  the  goddess  of  ways  a  cashier's  counter 
and  exhibits  in  new  ways  the  anthropomorphism  of  the 
divinity  of  property.  The  avaricious  deface  their  own 
Hermes.  Since  property  is  relation  to  men,  sacred  regard 
for  any  relation  among  men  which  subjects  some  men  to 
others  can  be  preserved  only  by  the  stability  of  the  visible 
symbols  of  ownership.  Accordingly  patrimony  loses  sacred- 
ness  with  greater  ease  of  transfer,  with  the  developing  im- 
materiality of  property.  Immaterial  rights  facilitate  en- 
croachments on  property.  Then  the  efforts  of  government  to 
fix  the  elusive  quantity  lessen  private  prerogative  and  bring 
social  interest  into  plainer  view.  Not  anarchism  but  the 
unsocial  use  of  privilege  is  to  be  feared  by  those  who  la- 
ment the  loss  of  content  in  the  term  private  property.  By 
the  enforced  intervention  of  government  the  social  interest 
is  made  more  conscious  of  itself,  and  less  assured  of  the 
divinity  of  its  institutions.  It  is  then  governed  less  by  rev- 
erence and  more  by  expediency. 

As  there  is  no  private  property  which  is  not  subject  to 
social  subtractions,  so  no  completely  balanced  state  is  pos- 
sible. The  sacredness  of  property  is  not  more  a  protection 
to  the  possessors  of  external  physical  nature  and  of  servants 
than  it  is  an  incentive  to  those  who  do  not  possess  to 
struggle  for  a  share.  The  more  secure  a  position  the 
more  desirable  is  its  attainment.     The  struggle  to  attain 
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results  periodically  in  a  passing  equilibrium  of  opposing 
classes  and  individuals.  It  is,  however,  but  an  unstable 
equilibrium,  or  estate.  Those  who  have  less  in  the  estate 
are  no  more  content  to  remain  long  submissive  to  the  di- 
vision than  are  those  who  have  a  less  share  in  the  regime 
of  private  property.  Those  who  have  lordship  in  estate  are 
no  more  content  with  their  present  powers  than  are  those 
who  have  large  private  property.  Private  property  and  es- 
tate are  respectively  no  more  than  names  for  a  relatively  in- 
dividualized and  a  relatively  socialized  distribution  of  things. 
The  height  of  private  property  is  no  more  than  the  point  in 
the  conflict  wliere  the  beginning  of  the  swing  back  to  estate 
is  inevitable.  This  change  is  inevitable  because  the  pri- 
vate property  will  not  stop  growing  and  the  number  of 
those  included  positively  or  excluded  negatively  in  its  dom- 
inance of  external  physical  nature  also  does  not  stop 
growing  and  contending,  periodically  at  least,  for  greater 
rights.  In  time  the  owner  of  much  private  property  is 
too  feeble  through  the  very  extensiveness  of  his  claims  to 
deny  increasing  rights  to  these.  The  privileges  which  he 
is  compelled  to  allow  to  his  inferiors  are  soon  hardened  in- 
to customs.  This  is  estate  The  height  of  estate  is  also 
no  more  than  the  point  at  which  the  swing  back  to  private 
property  begins.  It  is  the  name  given  to  property  when 
the  residuum  of  private  rights  is  least  Each  stage  con- 
tains the  next  in  germ.  "  Since  the  tendencies  toward  both 
cohesion  and  dispersion  are  persistent,  the  social  system 
simultaneously  exhibits  phenomena  of  combination  and  of 
competition,  of  communism  and  of  individualism.  Neither 
order  of  phenomena  can  ever  exclude  the  other,  but  at  any 
given  time. one  or  the  other  order  may  be  ascendant  and 
there  may  be  a  rhythm  of  alternating  ascendancy  of  com- 
bination or  competition,  communism  or  individualism."  ^ 
1  Giddings,  F.  H.,  Principles  of  Sociology,  p.  399. 
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It  may  also  appear  that  the  diffusion  of  liberty,  under- 
stood as  relative  privilege  or  security,  has  been  continuous 
through  the  alternations  of  private  property  and  estate. 
While  personal  advantage  and  expansiveness  may  be  more 
unchecked  in  an  epoch  of  private  property,  limitation  of 
such  liberty  results  in  extension  of  privilege  to  larger  num- 
bers, both  immediately  in  greater  security  of  estate  and 
subsequently  in  the  epoch  of  private  property.  Liberty 
is  increased  quantitatively  as  well  as  qualitatively  in  this  in- 
clusion of  numbers.  Thus  the  processes  of  liberation  and 
of  limitation  are  equally  essential  in  the  evolution  of  better 
distribution — of  a  better  social  adjustment.  In  limitation 
the  greater  freedom  of  a  few  becomes  the  comparative  free- 
dom of  many.  That  greater  freedom  may  have  been 
specious,  because  its  chief  support  was  personal  force  By 
limitation  liberty  may  gain  in  security  more  than  it  loses  in 
extent.  Social  adjustment  gains  in  stability  with  the  multi- 
plication of  those  who  are  interested  in  stability. 


CHAPTER  III 
Ancient  Ownership 

The  primitiveman,  like  the  cercopithecus,  probably  appro- 
priated only  what  he  ate.  Such  possession  was  not  owner- 
ship. It  had  no  extension  in  time  or  in  space.  It  had  no 
other  support  than  the  physical  strength  of  the  possessor. 
There  was  no  established  relation  among  men.  The  Bush- 
man has  no  house.  He  lays  up  nothing  for  the  future.  He 
possesses  as  an  individual  the  food  that  he  has  in  his  hand, 
the  woman  that  he  keeps  by  his  side.  He  owns  nothing 
that  he  does  not  hold.  There  is  no  property  until  fore- 
sight begins.  If  any  ownership  may  be  assumed  here  it  is 
private  property;  it  is,  indeed,  individualism. 

Where  the  individual  is  a  determinate  clan,  individual- 
ism passes  into  communism.  Early  liberty,  which  has  no 
support  but  that  of  physical  strength,  is  checked  by  a  rda- 
tive  equality  of  condition,  because  when  unaided  and  un- 
varied by  external  powers  men  are  nearly  equal.  This 
equality  soon  becomes  the  unity  of  communism.  If  the 
savage  clan  has  too  little  for  its  needs,  and  if  it  must  fight 
with  another  clan,  why  should  the  individual  fight  with  his 
clansman  for  more  than  enough?  Or  if  the  savage  clan 
sprang  up  first  where  nature  was  profuse,  why  should  the 
individual  concern  himself  to  take  more  than  enough  ?  The 
whale  cast  up  by  the  sea  is  shared  by  all  the  clan,  so  is  the 
captive.  Even  after  captives  and  women  are  used  as  do- 
mestic animals  rather  than  as  food  and  trophies,  thereby 
making  land  more  than  a  place  to  pitch  tents,  doubtless  the 
367]  23 
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clan  at  first  owns  them.  The  clan  disposes  itself  on  the 
land  not  with  reference  to  ownership,  but  with  r^^ard  to 
kinship.  If  it  stays  in  one  place,  it  obtains  a  conscious- 
ness of  territorial  claim,  but  subdivides  it  only  for  pur- 
poses of  cultivation,  and  periodically  reallots  it  to  its  mem- 
bers. It  is  the  work  rather  than  the  land  that  is  allotted. 
No  one  wants  to  own  more  land  when  ownership  means 
only  more  work  for  himself.  So  the  Kaffirs  have  no 
private  property  in  land,  but  reallot  it.*  Throughout 
Africa  are  the  survivals  of  the  old  commimal  clan.^  Pri- 
mitive communism  was  general.  The  Australian  clan  holds 
the  property  even  to  clothing  and  women.'  The  Eskimo 
clan  owns  its  ice  pack.  The  Iroquois  lived  in  long  houses, 
and  the  Pueblos  in  their  casas  grandas.  The  Jesuits  per- 
fected aboriginal  communism  in  Paraguay  for  the  love  of 
God  and  for  the  gain  of  earthly  dross. 

The  barbarian  who  has  been  fortunate  in  his  allotment 
and  in  his  possession  of  "domestic  animals"  likes  his  place ; 
and  private  property  must  be  supposed  to  have  very  early 
and  very  generally  taken  the  place  of  primitive  commim- 
ism.  For  the  habit  of  letting  the  strong  man  alone  in  his 
possessions  is  easily  developed.  Habit  is  custom.  Custom 
is  law.  Ownership  in  land  approximates  to  the  already  well 
developed  forms  of  property  in  weapons,  utensils  and  slaves. 
Private  property  is  found  in  process  of  development  among 
many  savage  tribes.  Thus  the  Hottentot  who  has  no  land, 
has  cattle.  Some  Hottentots  have  no  girls;  others  have 
many  and  these  can  buy  more  oxen.  So  there  are  found, 
just  as  in  civilized  society,  the  improvident  poor  and  the 
prudent  rich  who  buy  girls  of  six  or  seven  with  an  eye  to 

1  Letourneau,  op.  cit,  p.  88.  ^  /^jj^  p.  107. 

« Ibid.,  p.  37. 
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future  wealth/  In  all  periods  the  status  of  women  and 
children  will  be  found  approximating  that  of  other  prop- 
erty. It  may  be  cited  as  some  evidence  that  a  rudimentary 
stage  of  private  property  followed  the  primitive  oommim- 
ism  and  preceded  patriarchal  property,  that  those  savage 
tribes  whose  ownership  is  apparently  private  are  lower  in  the 
scale  than  those  where  family  ownership  has  grown.  The 
African  tribes  whose  individuals  are  said  to  own  absolutely 
are  inferior  to  the  Javanese  dessas  *  in  which  the  common 
welfare  precedes  the  welfare  of  the  individual.  Aristocracy 
begins  among  the  Kaffirs.  The  society  on  the  Gaboon  has 
its  strong  boxes  and  its  social  elect,  who  live  nobly,  do 
nothing  and  are  well  fed.  Among  the  American  Indians 
may  be  seen  a  transition  from  communism  to  private  prop- 
erty. The  Eskimo  may  pitch  his  igloo  apart  from  his  fel- 
lows and  forego  the  right  to  their  help.*  The  concentra- 
tion incident  to  private  property  is  as  marked  in  this  period 
of  liberty  of  property  as  in  periods  of  more  advanced  civili- 
zation. King  Kamrasi,  on  Lake  Albert  Nyanza,*  took 
the  goods  of  his  subjects  to  lavish  on  his  friends,  as 
later  English  monarchs  took  the  goods  of  their  subjects 
to  lavish  upon  the  monopolists.  The  Malay  king  of 
Bantam  was  heir  in  chief  to  the  whole  country,  and 
when  a  man  died  the  sovereign  appropriated  not  only  his 
fortune  but  his  wife  and  children,  whom  he  made  slaves.* 
The  New  Caledonian  chiefs  absorbed  the  ancient  rights  of 
the  community."  The  subject's  ownership,  such  as  it  was, 
must  have  been  private  property,  since  such  confiscation 
is  less  possible  under  family  ownership.  Monarchy  can 
develop  only  with  private  property. 

If  this  liberty  of  barbarian  ownership  did  exist,  it  al- 

1  Letouraeau,  op.  cit,  p.  79.  *  Ibid.,  pp.  122-3.       »  Ibid.,  p.  155. 

^Ibid,,  p.  93.  ^  Ibid.,  op.  cit,  p.  iii.  ^  Ibid.,  p.  77. 
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most  everywhere  integrated  into  family  ownership,  which 
is  the  first  historical  form  of  ownership.  "  The  sugges- 
tion may  be  admissible  that  at  least  in  some  cases  "  family 
ownership  "  or  the  semblance  of  it,  may  really  be  not  the 
origin  but  the  outcome  of  intestate  succession."  ^  As  the 
habit  of  letting  alone  the  strong  savage  gave  him  private 
property,  so  in  turn,  the  chief's  habit  of  letting  alone  his 
family  or  his  favorites  in  their  customary  enjoyment  of  his 
beneficence  creates  a  status  which  he  finds  it  easy  to  let  alone. 
"  Habit  is  the  enormous  fly-wheel  of  society."  ^  The  chief 
was  imperceptibly  reduced  in  most  cases  to  an  administra- 
tive official  of  the  estate  which  became  the  unit  of  society. 
With  Fustel  de  Coulanges  it  may  be  denied  that  family 
ownership  is  "  agrarian  communism,"  yet  it  is  certainly 
more  like  estate  than  like  private  property.  If,  as  Pollock 
and  Maitland  say : "  in  co-ownership,  the  land  is  owned 
by  individuals,  their  possession  is  certainly  not  the  same 
sort  of  individual  ownership  as  that  which  is  not  in 
co-ownership.  Even  the  despotic  ownership  of  the 
Hebrew  patriarchs  was  not  an  ownership  which  could 
disregard  the  well  being  of  the  inferior  person  in  his 
family.  Although  Abraham's  "  substance  was  great," 
he  might  have  found  it  difficult  to  disr^ard  the  sus- 
tenance of  Eliezer  of  Damascus;  for,  while  Eliezer  was 
the  slave  of  Abraham,  he  was  also  his  steward,  and 
in  the  absence  of  Isaac,  he  would  have  been  his  chief 
heir,  not  because  Abraham  could  have  willed  it  so,  but  be- 
cause, though  he  had  "  great  store  of  servants,"  they  had 
a  customary  right  to  have  their  relation  to  the  patriarch 
transmitted  to  the  heir.  These  slaves,  or  household  re- 
tainers, could  be  transferred,  but  not  to  strangers.     A  man 

1  Pollock  and  Maitland,  History  of  the  English  Law,  vol.  ii,  p.  247. 

2  James,  Psychology,  vol.  i,  p.  121. 

3  History  of  the  English  Law,  vol.  ii,  p.  243. 
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might  sell  his  daughter  as  a  concubine,  but  not  to  a  stran- 
ger; ^  while  the  price  of  a  wife  was  fifty  shekels.*  A  man 
might  even  sell  himself,  but  at  the  end  of  six  years  from 
the  beginning  of  servitude  he  could  "  go  out  free  for  noth- 
ing." "  If  the  man  liked  his  master  he  might  have  his  ear 
affixed  to  the  door  with  an  awl.  But  even  then  the  fiftieth 
or  Jubilee  year  freed  the  servant  from  the  master's  property 
right.  And  the  patriarch  must  treat  the  servant  well,  not 
"  as  a  bond  servant,  but  as  a  hired  servant  and  as  a  so- 
journer;" he  must  not  "  rule  over  him  with  rigor."  And 
to  his  handmaiden,  as  to  his  ox  and  his  ass,  he  must  give 
rest  on  the  sabbath.  And  although  Abraham  purchased 
Sarah  for  Isaac  "  with  jewels  of  silver  and  jewels  of  gold 
and  raiment  and  gave  also  to  her  brother  and  to  her  mother 
precious  things ;"  *  and,  although  Jacob  paid  a  high  price 
for  Rachel  and  Leah,  and  Othniel  won  Achsah,  the  daugh- 
ter of  Caleb,  by  his  exploits,  and  David  procured  thus  a 
daughter  of  Saul;  although  the  concubines  of  David  de- 
scended to  his  son ;  *  although  the  kinsman  had  to  take  the 
women  with  the  estate,  as  Boaz  purchased  Ruth,  the 
Moabitess ;  •  yet  these  women  were  not  regarded  as  com- 
plete chattels,  as  were  women  in  the  preceding  social  stage. 
The  land  also  was  not  subject  to  private  ownership. 
Property  could  not  be  private  when  it  was  obtained  by  rob- 
bery. Tribes  must  hold  together.  Outward  conflict  com- 
pelled an  inner  unity,  which  made  private  property  impos- 
sible. Wills  were  unknown,  and  the  land  belonged  to  the 
Lord,  which  led  to  the  denunciation  of  woes  upon  the  re- 
mover of  ancient  land  marks.  This  led  Naboth  to  say  to 
Ahab :  "  The  Lord  forbid  it  me  that  I  should  give  the  in- 
heritance of  my  fathers  unto  thee."^     Transfer  was  difficult 

1  Exodus  21 :  7.  2  Deuteronomy  22 :  29.  ^  Exodus  21 :  2. 

*  Genesis  24:  53.  ^  II  Samuel  16:  21.  «  Ruth  4:  10. 

^  /  Kings  21 :  3. 
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and  transient.  Symbolic  acts  were  necessary,  as  the  giving 
of  the  shoe.  There  were,  moreover,  restraints  on  the  en- 
joyment of  the  property,  chief  of  which  was  the  Levites' 
tithe.  The  owners  were  forbidden  to  reap  the  whole  field ;  * 
while  the  rich  were  required  to  feast  all  their  poor  neigh- 
bors once  a  year. 

The  foundation  of  Indian  social  order  also  was  the  fam- 
ily. The  law  regarded  the  family  as  a  corporation.  The 
son  and  the  daughter  could  be  sold.  Under  the  caste  sys- 
tem, the  asura  was  bound  to  serve  the  other  classes  and  the 
slavery  was  less  harsh  than  that  of  Rome.^  As  to  land, 
after  the  passing  of  the  early  village  commimity  there  re- 
mained family  ownership,  with  an  elaborate  inheritance, 
with  participation  of  the  heirs  rather  than  division.  Prop- 
erty was  the  means  of  paying  a  man's  funeral  expenses. 
Inheriting  the  land  was  inheriting  a  family  and  funeral 
rites.  "The  right  of  pronouncing  the  prayers  belongs  to  the 
son  who  came  into  the  world  first."  **  He  ought  therefore, 
to  have  all."  ' 

After  the  legendary  golden  age  of  communism  among 
the  Greeks  patriarchal  ownership  arose.  Fustel  de  Cou- 
langes  says  that  every  /cA^pof  (lot)  remained  attached  to  the 
same  family  down  to  the  revolution  of  Cleomenes,  i.  e.,  for 
eight  centuries.  This  can  scarcely  be  recognized  as  private 
property,  one  of  the  chief  characteristics  of  which  is  as- 
sumed to  be  the  right  of  disposition.  Land  was  "  the  prop- 
erty not  merely  of  a  man  but  of  a  family,  whose  different 
members  must  be  born  and  die  here."  *  It  was  universally 
prescribed  that  it  might  not  be  sold.  Thus  Solon  punished 
the  sale  of  land  by  fine  and  the  loss  of  citizenship.  Aris- 
totle says  that  many  cities  forbade  sales.     Demosthenes  got 

1  Leviticus  19:  9-10.  2  Hunter,  Roman  Law,  p.  49. 

8  Manu,  ix :  105-7.  *  Fustel  de  Coulanges,  Ancient  City,  p.  63. 
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all  of  the  patrimony  as  head  of  the  family.  Liberty  of  pri- 
vate property  scarcely  existed  where  entire  classes  not 
slaves  were  excluded  from  the  soil  as  in  Syracuse,  Miletus 
and  Samos  where  the  Geomori  owned  the  territory  to  the 
exclusion  of  the  Demiurgi.*  In  Rome  also  the  chief  own- 
ership of  the  family  property  was  an  office,  rather  than  a 
mere  kinship.  This  was  scarcely  a  regime  of  private  property 
when  only  the  pater-familias  could  have  any  rights  ap- 
proaching private  property.  The  family,  not  the  individual, 
was  sacred.  The  spirit  of  patriarchal  property  spoke  in 
Plato's  Laws.^  The  legislator  says  to  the  dying :  **  Thou 
art  the  master  neither  of  thy  property  nor  of  thyself :  thou 
and  thy  estate,  all  these  things  belong  to  thy  family :  that 
is  to  say  to  thy  ancestors  and  to  thy  posterity." 

In  Egypt  civilization  seems  to  be  foimd  in  a  period  pass- 
ing out  of  complete  family  ownership,  of  which  there  are 
survivals,*  into  a  caste  ownership — like  its  pyramids,  long 
enduring,  with  a  servile  mass  at  the  bottom.  There  could 
be  no  real  private  ownership  in  such  a  civilization,  where 
property  in  land  was  mummified,  divided  among  slaves, 
one^hird  to  the  priests,  one-4hird  to  the  royal  family, 
one-third  to  the  warriors;  and  the  mass  of  the  people 
could  have  no  property  at  all  where  an  artisan  was  "  more 
miserable  than  a  woman."  In  ancient  Mexico  there  was 
a  caste  ownership  like  that  of  ancient  Egypt.  The  land 
and  the  slaves  were  not  salable.  The  soil  was  allotted  in 
fiefs,  and  divided,  one-third  to  the  crown,  one-third  to  the 
nobility  and  one-third  to  the  temples  and  tribes,  and  handed 
down  from  age  to  age  from  father  to  son.  No  Aztec  could 
call  a  foot  of  ground  his  own.*     In  Peru  the  people  were 

1  Fustel  de  Coulanges,  Ancient  City,  p.  301.  *  Laws,  bk.  xi. 

'  Letoumeau,  op.  cit.,  p.  149. 

*  Morgan,  Ancient  Society,  p.  203. 
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divided  into  classes  and  sections,  each  with  its  chief.  One- 
third  of  the  land  belonged  to  the  sun,  one-third  to  the  Incas 
and  one-third  to  the  people,  who  tilled  it  all. 

So  from  the  Javanese  dessa  and  the  Abyssynian  family 
estate  *  to  the  Russian  mir  and  the  communal  survivals  in 
Switzerland,  Scandinavia  and  the  Orkneys  are  foimd  evi- 
dences of  the  general  prevalence  of  forms  of  property  that 
must  be  called  estate  rather  than  private  property.  It  is 
not  characteristic  of  private  property  that  custom  regulate 
the  allotments  of  land  and  the  rotation  of  crops.  No  such 
liberty  was  wanted  when  the  Germans  were  themselves  in 
rotation  and  "  agriculturae  minime  student''  and  wanted 
only  oatmeal  and  game  and  security.  When  war  was  al- 
ways imminent,  unity,  "  integration,*'  was  more  desirable 
than  private  property.  Then  they  were  "  beerbten." 
Neither  money,  nor  scarcity  of  land  existed  to  make  it 
worth  while  to  rob  them  of  their  inheritance.  They  had 
not  learned  the  word  "  Eigenthum." 

If  the  foregoing  conclusions  be  true,  barbarian  society 
everywhere  passed  through  an  alternation  of  private  prop- 
erty and  estate. 

Barbarian  estate  faded  into  a  more  individualized  owner- 
ship as  the  barbarian  society  gave  place  to  national  unity. 
"  The  agents  of  legal  chance,  Fictions,  Equity  and  Legis- 
lation, are  brought  in  turn  to  bear  on  the  primeval  in- 
stitutions and  at  every  point  of  the  progress,  a  greater 
number  of  personal  rights  and  a  larger  amount  of  property 
are  removed  from  the  domestic  forum  to  the  cognizance  of 
the  public  tribunals."  ^  The  establishment  of  the  Hebrew 
monarchy,  with  the  subsequent  development  of  national  unity, 
such  as  appointment  of  judges  by  Jehosaphat,  diminished 

1  Letourneau,  op.  cit.^  p.  157. 

2  Maine,  Ancient  Laws,  p.  162. 
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the  power  of  the  family  head  and  loosened  the  family  bond. 
Through  the  rapacity  of  kings  and  the  plunder  of  neigh- 
bors, through  the  practice  of  interest  and  the  consequent 
debt,  through  contact  with  Babylonian  laws  at  the  period 
of  the  captivity,  the  institution  of  private  property  was  de- 
veloped. Slaves  became  more  numerous.  "And  lo,  we 
bring  into  bondage  our  sons  and  our  daughters  to  be  ser- 
vants, and  some  of  our  daughters  are  brought  into  bondage 
already :  neither  is  it  in  our  power  to  help  it ;  for  other  men 
have  our  fields  and  our  vineyards.*'  *  Isaiah  cried  out  * 
"  Woe  unto  them  that  join  house  unto  house,  that  lay  field 
unto  field  till  there  be  no  place,  that  ye  may  be  placed  alone 
in  the  midst  of  the  earth."  This  was  private  property. 
How  imperfect  was  the  first  civilized  conception  of  private 
property  is  witnessed  in  stone  by  the  Babylonians.  Sini- 
Istar,  son  of  Ilu-Arba,  and  Apil-ili,  his  brother,  are  found 
paying  three  and  one-half  silver  minas  to  Minani,  son  of 
Migrat-Sin  and  Ilu-Itura,  his  son,  for  a  garden  and  house 
next  door.  And  Minani  "will  not  act  contrary  to  this 
agreement  for  distant  days."  Seven  people  witness  this 
and  it  bears  two  seals.  One  of  the  witnesses  must  be  a 
"servant  of  the  God."  And  then  Minani's  right  to  re- 
claim the  land  remained  as  a  part  of  the  estate.^  Still 
transferable  mortgages  were  known  in  Babylon,*  although 
they  had  no  wills.  Every  kind  of  commercial  paper  cir- 
culated almost  as  freely  as  a  bank  note  does  to-day.  ** 

Like  the  Hebrews,  Mohammed  said :  "  The  earth  is  the 
Lord's,"  and  like  them  also  he  considered  himself  the  Lord's 
heir,  and  gave  title  deeds  to  the  lands,  thus  breaking  the  pat- 
riarchal spirit  of  the  Arabs.     The  Brahman  says :  "  What- 

1  Nehemiah  5:5-  *  Isaiah  5 :  8. 

'  Lee,  Historical  Juris  prudence  y  p.  16. 

*  Ibid.,  pp.  20-30.  '  Ibid.,  p.  32. 
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ever  exists  in  the  universe  is  all  in  effect,  though  not  in 
form,  the  wealth  of  the  Brahman,  since  the  Brahman  is  en- 
titled to  it  all  by  his  primogeniture  and  eminence  of  birth."* 
The  Brehon  bo  aire,  the  Greek  chieftain,  the  Roman  pater- 
familias are  brothers  to  the  Brahman.  Individual  desires 
are  stronger  than  paternal  duties.  Advantage  outweighs 
obligations.  Individual  desire  is  given  freedom  imder  the 
continuance  of  the  same  unifying  forces  that  produced  the 
larger  social  units  of  which  these  strong  persons  became 
the  autocrats.  That  is,  outward  stress  enforced  union. 
Some  necessity  of  expending  social  force  in  conflict  brings 
the  several  units  into  a  common  nation.  Then  when  unity 
has  produced  strength  and  social  security,  the  individual 
obtains  greater  liberty  within  the  established  national  guar- 
antee. But  as  the  individual  property  is  less  political  in 
character,  it  is  more  expansive.  Thus  individualism  sup- 
plants obligation. 

The  Brahman  or  Kshatrya  might  in  times  of  distress, 
when  he  required  money  for  sacred  purposes,  lend  to  a  "very 
sinful  man  "  at  a  small  interest.^  Private  property  was 
early  conceived  by  the  Hindoos.  The  liberality  of  their 
early  law  to  women  indicates  a  change  from  family  to  in- 
dividual property.  The  Chinese  house  of  Tsin  (254  B.  C.) 
instituted  private  property,'  which  rich  men  soon  mono- 
polized. This  ultimately  made  feudalism  necessary,  as  it 
did  in  Europe.*  Slavery  was  complete;  but  since  the  land 
holdings  were  small,  slaves  were  not  numerous.  With 
the  Mexican  advance  from  communism,  many  were  driven 
to  sell  themselves  and  their  children.  So  great  progress 
was  made  in  personal  appropriation,  indeed,  that  it  is  said 
that  Mexicans  ate  ten  thousand  Mexicans  a  year.     The 

^  Manu,  i,  96.  2  Jbid^^  xi,  7. 

'  Letourneau,  op.  cit.,  p.  160.  *  Ibid.,  op.  cit.,  p.  160. 
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old  Brehon  bo  aire  destroyed  the  family  communism  of 
early  Ireland  by  rendering  the  chiefs  share  hereditary,  by 
attaching  broken  men  to  himself,  by  loaning  them  part  of 
his  herds;  and  when,  through  the  increase  of  population, 
the  land  became  valuable,  he  took  that  too. 

Greece  passed  insensibly  from  the  patriarchal  stage  to  a 
landed  aristocracy  and  insensibly  private  property  prevailed. 
The  sanctity  of  ownership  was  defiled  by  money  and  trade 
and  by  Aristotle'sr<jKoc ,  the  unnatural  gain  from  money,  rather 
than  from  service.  When  a  loan  was  raised  on  a  mortgage, 
a  notice  pillar  bearing  the  creditor's  name  was  placed  by 
the  mortgaged  house.  The  country  was  studded  with 
mortgage  pillars,*  defying  the  gods  Termini.  Solon  tried 
to  correct  the  increasing  inequality,  by  forbidding  the  pledg- 
ing of  persons  or  wives  or  children,  by  reducing  debts,  by 
debasing  money,  by  persuading  the  rich  to  forgive  debts, 
by  dishonoring  sales  of  land,  by  forbidding  women  to  bring 
their  husbands  more  than  three  robes  and  a  little  furniture, 
by  encouraging  marriage  to  be  for  love  and  not  for  money.* 
A  wealthy  man  might  not  live  in  a  commimity  without 
rendering  it  services.  A  wealthy  citizen  was  compelled 
to  take  an  office  to  which  a  poorer  was  elected  or  else 
change  estates  with  him."  So  the  trierarch,  choragus,  gym- 
nasiarch,  were  rich  men.  But  in  spite  of  all  these  restric- 
tions Solon  recognized  wills,  by  allowing  the  childless  man 
to  choose  an  heir.  Plutarch  says  Solon  by  this  first  made 
the  estate  of  a  man  truly  his  own.  This  led  to  greater 
inequality  than  ever.  Inequality  was  further  increased  by 
Solon's  distribution  of  political  privilege  according  to  prop- 
erty, and  by  Cleisthenes'  territorial  division.  Moreover, 
Solon  had  helped  rather  than  hindered  the  development  of 

*  Lctoumcau,  op.  cit.,  p.  241.  2  /^.^  p.  241. 

» Ibid.,  p.  253. 
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private  property  by  uprooting  the  legions  of  gods  Termini. 
Thus  the  aristocrats  of  the  old  order  no  longer  had  a  mono- 
poly of  the  gods,  nor  their  estates  the  protection  of  super- 
stition. The  Greeks  made  themselves  some  democratic  gods. 
Pisistratus  supplanted  the  gods  of  the  fathers  with  Hermes, 
the  god  of  commerce  and  of  theft.  Solon  lamented  the 
growing  spirit  of  private  property.  ^  "  The  ambition  of 
the  rich  knows  no  bounds ;  the  most  wealthy  wish  to  grow 
yet  more  so.  Who  may  be  able  to  assuage  the  insatiable 
greed.  They  respect  neither  sacred  property  nor  public 
treasure."     Anacreon  says:  ^ 

"  Love  cares  no  jot  for  birth, 
And  of  wisdom  he  makes  mirth. 
He  only  looks  for  gold. 
A  thousand  plagues  befall 
Who  first  was  money's  thrall 
In  better  days  of  old. 
He  robs  us  of  our  brothers 
And  our  fathers  and  our  mothers. 
The  world  with  blood  he  covers. 
But  oh!  far  worse  than  all, 
iHe's  the  death  of  us  poor  lovers!" 

Private  property  was  inevitably  concentrated  in  a  few 
hands,  the  commercial  class  getting  the  money  and  the 
nobles  the  land.'  When  estate  as  a  political  division  is 
superseded  by  private  property,  patriotism,  the  communal 
sense,  is  superseded  by  avarice  or  individualism.  The  aris- 
tocrats in  the  interest  of  their  property,  welcomed  the  Mace- 
donian and  the  Roman  invaders.  Aristotle  proposed  the 
only  possible  remedy,  a  redi vision  of  land.* 

In  Rome  absolute,  inalienable  ownership  by  one  member 

1  Quoted  in  Letourneau,  op.  cit,  p.  247.  2  /^'^.^  p.  247. 

»  Lee,  op.  cit.,  p.  165. 

*  Laveleye,  Primitive  Property,  p.  161. 


379]  ANCIENT  OWNERSHIP  35 

of  a  family,  which  usually  and  inexactly  is  called  "  pri- 
vate property,"  slowly  became  more  nearly  private  property, 
that  is,  a  right  obtainable  by  other  individuals  than  those 
entitled  to  the  headship  of  a  family  by  birth.  "  The  idea 
of  a  testamentary  disposition  of  property,  which,  but  for  the 
plain  teaching  of  history,  we  should  consider  of  the  very 
essence  of  ownership,  was  reached  by  slow  and  tortuous 
steps."  *  The  early  rules  of  inheritance,  first  through  chil- 
dren, then  through  agnates,  or  descendents  through  males, 
excluding  the  children  of  daughters,  were  modified  by  in- 
creasing ease  of  adoption,  which  increased  both  the  owner's 
power  of  disposition  and  the  possibility  of  obtaining  owner- 
ship. The  Twelve  Tables  (450  B.  C.)  gave  the  right  of 
naming  heirs  to  heads  of  families  who  had  no  children. 
This  parallels  the  action  of  Solon  in  Greece.  Under  the 
praetorian  edicts,  a  form  of  law  reflecting  social  develop- 
ment, the  office  of  the  heir  was  changed  from  that  of  the  re- 
sponsible successor  to  the  familia,  or  aggregate  property 
under  the  patria  potestas,  to  mere  executor.  The  right  of 
inheritance  was  transferred  from  agnates  to  blood  relations. 
Freedom  of  transfer  was  increased  at  the  same  time. 
Mancipafio,  an  elaborate  fictitious  delivery  of  res  mancipi, 
was  employed  in  early  transfers,  requiring  from  five  to 
seven  witnesses.  This  quiritarian  ownership  gave  way 
gradually  to  the  simpler  form  of  iistu:apio,  or  bonitarian 
ownership,  which  had  been  rendered  necessary  in  ordinary 
transfers  by  the  necessities  of  an  increasing  population.  Jus- 
tinian said :  ^  "  Nothing  is  so  agreeable  to  natural  fairness 
as  that  the  wish  of  the  owner,  who  desires  to  transfer  to 
another  that  which  is  his  own  shall  be  respected;"  and  he 
preferred  the  prevailing  simple  form  of  traditio  in  trans- 

1  Hunter,  Introduction  to  Roman  Law,  p.  148. 

2  Institutes,  II,  i :  40. 
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fers.  The  history  of  Roman  property  is  the  history  of  the 
assimilation  of  landed  to  movable  property.^ 

During  the  Empire,  sons,  who  imder  the  old  patria  po- 
testas  could  own  no  property,  were  first  allowed  property 
acquired  in  military  service  and  later  that  acquired  in  civil 
service.  Later  the  right  of  property  was  conceded  even  to 
women,  and  legacy  and  dowry  hunters  became  a  familiar 
phenomenon.  The  growth  of  commerce  and  usury  aided 
in  the  freeing  of  ownership.  Interest  is  a  great  force  in 
moving  property.  As  in  India  and  Greece,  it  was  made 
higher  by  attempted  suppression.  Cato  was  a  usurer. 
Horace  *  tells  us  that  twelve  per  cent  was  honest,  sixty  per 
cent  was  usurious.  The  nobility  issued  loans  in  the  names 
of  aliens.'  As  among  the  Greeks  and  the  Hebrews,  the 
decay  of  ancestral  religion  and  the  neglect  of  the  sacra 
aided  in  making  property  private. 

With  liberty  to  own  land  privately,  liberty  to  own  men 
privately  also  increased.  Everywhere  men  were  changed 
from  individuals  in  the  household  of  the  patriarch  to  items 
in  his  inventory  of  live  stock.  As  the  personality  of  the 
few  was  elevated,  the  personality  of  the  many  was  de- 
pressed. Debtors  had  been  subject  to  arrest  by  their  credi- 
tors. The  Twelve  Tables  provided  that  "after  the  third 
market  day  they  (the  creditors)  may  divide  him  in  pieces 
among  themselves ;  if  they  shall  have  cut  more  or  less,  let 
it  not  be  charged  against  them."  But  in  later  periods  there 
was  a  greater  differentiation  of  individuals  from  estates, 
and  accordingly  of  the  status  of  women  and  children,  and 
even  of  debtors,  from  that  of  slaves.  Whatever  may  have 
been  the  status  of  all  these  people  at  various  periods,  the 

1  Duke  of  Argyll,  Unseen  Foundations  of  Society,  p.  136. 

*  Quoted  in  Letoumeau,  op.  cit.,  p.  387. 

»  R.  H.  Inglis-Palgrave,  Dictionary  of  Political  Economy,  vol.  ii,  p.  430- 
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ownership  of  slaves  was  sharpened  by  the  legal  develop- 
ments which  led  to  greater  freedom  of  these  higher  sorts 
of  subject  personalities,  such  as  the  practical  abolition  of 
patria  potestas,  of  manus  and  of  confarreatio,  the  ancient 
forms  of  marriage.  There  was  still  a  vast  and  increasing 
number  of  chattel  slaves,  who  were  so  cheap  that  they 
might  be  fed  to  the  fishes.  They  cost  but  four  drachmas.* 
Cato  the  elder,  sold  his  old  slaves.  Their  legal  status  was 
"  pronullis,  pro  mortis,  pro  quadrupedibus."  Masters  were 
compelled  neither  to  clothe  nor  to  feed,  and  could  put  them 
to  any  use  or  shame.  Varro  called  a  slave  instrumenti 
genus  vocale.  Trimalchion,  asking  how  many  infant  slaves 
were  bom  yesterday  on  his  estate,  was  told  that  there  were 
bom  thirty  boys  and  forty  girls.*  The  Christian  church 
did  not  maintain  the  validity  of  slave  nuptials  nor  protect 
the  female  slave.  "  Servants  be  subject  to  your  masters  with 
all  fear,  not  only  to  the  good  and  gentle,  but  also  to  the 
froward."  *  As  in  all  countries  where  slavery  prevails  the 
line  between  freedom  and  slavery  was  readily  crossed. 
Thus  in  the  golden  age  of  dominium^  Virgil  owned  Celestes, 
a  poet,  and  Alexis,  a  grammarian.  Maecenas  owned  libra- 
rians, readers,  musicians,  fools,  dancers,  tasters,  hair  ex- 
tractors, and  many  other  sorts  of  artists.  Torturers  and 
whips  were  kept  even  by  the  Roman  matrons,  for  their 
tiring  ladies,  who  might  be  tortured  for  the  entertainment 
of  visitors.*  The  doom  of  St.  Agnes  was :  "  Insanus  judex 
jus  sit  eam  expoliari,  et  nudam  ad  lupanar  duci,  sub  voce, 
praeconis  dicentis,  Agnem  sacrilegium  virginem  Diis  blas- 
pliemia  inferentem  scortum  lupanaribus  datur."  ^ 

*  Lctoumeau,  op.  city  p.  272. 

*  Brownlow,  Slavery  and  Serfdom  in  Europe,  p.  5. 
»/  Peter  ii:  18. 

*  Blair,  Slavery  amongst  the  Romans,  p.  259.  *  Ibid.,  p.  22a. 
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As  in  Judea  and  Greece,  individual  advantage  meant  con- 
centration of  property.  This  concentration  was  met  by  re- 
peated efforts  to  secure  greater  equality  through  the  distri- 
bution of  public  lands,  to  the  plebeians.  Thus  in  the  fourth 
century  B.  C.  the  tribune  brought  forward  twenty-eight 
bills  to  obtain  assignments  of  lands  in  favor  of  the  plebeians. 
The  Licinian  laws  sought  <to  check  inequality  and  the  con- 
fiscation of  the  commons  by  the  patricians  by  forbidding 
any  one  to  possess  more  than  five  hundred  jugera  of 
public  land  or  to  have  more  than  five  hundred  sheep; 
and  by  compelling  every  owner  to  support  a  certain 
number  of  free  men.  After  the  first  Punic  war  a  dis- 
tribution was  sought  to  relieve  the  misery  of  the  plebs 
who,  owing  to  the  natural  tendency  of  large  estates 
to  absorb  small  estates,  had  lost  all  their  property. 
Tiberius  Gracchus  said  (133  B.  C):  "The  poor  folk  go 
forth  to  war  to  fight  and  die  for  the  delights,  risks  and 
superfluities  of  others,  and  they  are  falsely  called  lords  and 
rulers  of  the  habitable  world  in  that  land  where  they  have 
not  so  much  as  a  single  inch  that  they  may  call  their  own."  ^ 
He  reproduced  the  Licinian  law.  But  latifundia  was 
stronger  than  the  tribunes,  as  it  always  is  in  every  country. 
"  Latifundia  perdidere  Italiam."  After  the  Gracchi  were 
got  rid  of,  agrarian  laws  favorable  to  large  properties  were 
secured  at  the  close  of  the  second  century  B.  C.  and  the 
shares  were  allowed  to  be  sold,  the  smaller  ones  of  course 
being  absorbed. 

Anciently  the  third  form  of  ownership,  or  the  ownership 
through  representatives  of  things,  was  not  so  important  as 
in  modern  times.  A  man's  ownership  was  not  so  often 
symbolized  otherwise  than  in  material  possessions.  Maine  ^ 
traces  the  idea  of  corporate  unity  to  the  ancient  clan  and 
tribe  life.     During  the  ages  when  ownership  in  the  family 

1  Letourneau,  op.  cit,  p.  270.  ^Ancient  Law,  p.  183. 
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was  the  only  form  of  economic  security,  when  there  was 
little  private  property  of  any  sort,  ownership  of  corporate 
privilege  was  of  course  not  differentiated  from  ownership 
of  land.  When  private  ownership  with  less  obligation  was 
taking  the  place  of  the  bonds  of  kinship,  associative  owner- 
ship developed  among  those  who  were  shut  out  from  the 
land.  Thus  the  first  organizations  now  usually  referred  to 
as  corporations  were  among  the  artisans  and  even  perhaps 
among  the  slaves.  The  Grecian  heteroi  for  religious  rights 
arose  through  the  exclusion  of  the  artisans  from  the 
Eleusinian  mysteries.^  There  were  gilds  under  the  Ro- 
man kings  with  halls,  courts  and  religious  rites.*  Some 
of  these  gilds  were  brotherhoods  of  those  unattached  to 
families,  organized  in  order  that  they  might  secure  an 
artificial  family  strong  enough  to  stand  against  the  family 
organization  of  society.  Hence  they  embraced,  as  again 
in  medieval  times,  all  the  interests  of  their  members. 
These  gilds  assimilated  to  the  form  of  a  family.  The 
Roman  society  was  given  a  corpus,  as  the  familia  was 
given  a  persona,  a  perpetual  association.  But  when 
in  the  distribution  of  goods  the  individual  gained  at  the 
expense  of  the  family,  when  private  property  was  develop- 
ing in  land  and  in  slaves,  in  these  gilds  also  the  economic 
efficiency  of  corporations  overshadowed  their  religious  and 
social  efficiency.  The  organization,  once  "  joint  in  food, 
worship  and  estate,"  remained  in  an  era  of  private  property 
as  a  business  corporation  divested  of  obligation,  composed 
of  a  body  of  owners  of  economic  advantages  for  their  sev- 
eral interests.  Much  business  fell  into  the  hands  of  the 
united  artisans  at  first  because  the  pater-familias  despised 
business,  through  leaving  it  to  the  slaves  of  his  household. 
But  gentlemen,  however  little  they  love  work,  love  profits, 

1  Ward,  Ancient  Lowly,  p.  87. 

2  Maine,  Early  History  of  Institutions,  p.  232. 
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and  although  senators  were  forbidden  by  law  to  engage  in 
the  degrading  pursuit  of  trade,  they  did  it  by  proxy.  The 
power  of  these  corporations  was  apparently  unrestrained, 
in  the  manner  of  their  incorporation,  in  the  amount  of 
their  assets  and  in  their  internal  management.*  The  in- 
creasing power  of  the  corporations  caused  efforts  to  abol- 
ish them.  Caesar  restricted  them  to  a  few  purposes  under 
a  special  charter.  And  in  order  to  prevent  a  man  from  get- 
ting too  rich  and  so  getting  too  much  political  power,  he 
was  restrained  from  having  shares  in  more  than  one  com- 
pany. But  greater  freedom  again  prevailed,*  and  private 
corporations  are  found  in  all  Roman  cities. 

Thus  gradually  all  Roman  property  became  free — ^to  the 
strong. 

Among  the  Teutons  also,  it  is  probable  that  family  own- 
ership had  given  way  to  the  beginnings  of  private  property 
before  the  rise  of  feudalism,  through  the  encroachment 
of  the  lords  on  the  rights  of  the  commons.  Fustel  has 
perhaps  demonstrated  the  existence  of  private  property 
among  the  Germans  in  the  early  middle  ages.*  Of  the 
English  bookland,  which  was  land  held  by  grant  of  the  king 
and  his  council,  absolute  ownership  in  severalty  was  the 
rule  before  the  conquest.*  This  bookland  was  alienable 
inter  vivos,  and  devisable  by  will.**  Slaves  also  were  more 
completely  owned.  "  The  evidence  seems  to  show  that 
serfdom  was  much  more  of  a  personal  bondage  and  less 
involved  with  the  occupation  of  particular  land  before  the 
Norman  conquest  than  after,  in  short,  that  it  approached 
the  slavery  of  Roman  law." ' 

1  Baldwin,  Modern  Political  Institutions,  p.  146.  ^  Ibid.,  p.  152. 

•  Origin  of  Property  in  Land. 

•  Taswell-Langmead,  Constitutional  History  of  England,  p.  11. 
8  Holmes,  The  Common  Law,  p.  35^^ 

•  Pollock  and  Maitland,  op.  cit.,  i,  p.  13. 


CHAPTER  IV 
Ownership  in  England 

Private  property  at  Rome  was  at  its  height  during  the 
internal  disintegration,  or  economic  individualism,  which 
followed  imperial  unity  and  strength.  When  this  disin- 
tegration had  become  political,  the  pressure  of  outward 
foes  had  no  longer  power  to  effect  again  the  unity  of 
the  empire.  With  political  disintegration,  ownership  could 
no  longer  be  private.  Roman  individual  ownership  lost  in 
distinctness  with  the  decay  of  its  national  guarantee.  There 
was  an  economic  internal  integration  into  larger  social 
units.  Dominium  passed  slowly  into  estate.  Although 
slavery  never  entirely  passed  away  and  strong  men  always 
commanded  the  soil,  there  was  less  both  of  slavery  and  of  the 
unconditioned  ownership  of  land.  Dominium  utile  dimin- 
ished dominium  directum. 

Private  property  in  men  had,  indeed,  been  slowly  re- 
stricted before  the  final  disint^^ation  of  the  empire.  The 
concentration  of  ownership  and  the  decrease  of  the  value 
of  men,  because  of  too  great  supply  and  because  of  the 
loss  of  the  Roman  world  market,  changed  the  inferior  class 
from  personal  chattels  to  incumbrances  or  fixtures  on  the 
land,  a  sort  of  real  estate.  Men  were  now  less  attached 
to  masters  and  more  to  land — a,  gain  in  liberty.  Thus  the 
Lex  Cornelia  (8i  B.  C.)  made  it  murder  for  any  one  but 
an  owner  to  kill  a  slave.  Qaudius  made  it  a  crime  for 
even  an  owner  to  do  it.  Antoninus  Pius  decreed  that  mas- 
ters ill  using  their  slaves  must  sell  them.  Manimiission 
385I  41 
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was  for  a  long  time  unhindered  and  slaves  were  allowed 
to  have  peculia  with  the  master's  permission.  Manumis- 
sion had  been  imperfect.  The  freedman  was  usually 
bound  to  support  his  patron  if  the  patron  became  poor.  He 
was  bound  to  do  a  certain  amount  of  work  for  his  patron 
and  in  case  the  freedman  had  no  heirs,  he  must  leave  part 
of  his  property  to  his  patron.  Lex  Junia  Norbana  (19 
A.  D.)  gave  complete  rights  to  the  imperfectly  manu- 
mitted. Justinian  enacted  that  when  a  master  desired  to 
free  a  slave,  whether  the  old  forms  were  observed  or  not,  the 
slave  became  a  citizen.  He  also  repealed  Lex  Furia  Can- 
inia,  which  had  prohibited  the  freeing  by  will  of  more  than 
a  certain  proportion  of  the  slaves.^  Gratian  (380  A.  D.) 
freed  the  children  of  public  actors  from  the  necessity  of 
following  their  parents'  profession.  Arcadius  (385  A.  D.) 
prohibited  the  sale  of  slave  girls  as  musicians  or  dancers. 
Theodosius  forbade  owners  of  theaters  to  have  Christian 
slaves.^  Valentinian  in  the  fourth  century  forbade  the  sale 
of  servants  without  the  land.  So  the  slave  became  a 
colonus  and  held  a  benefice,  even  though  he  must  periodi- 
cally kiss  the  manor-house  lock  or  do  some  more  menial 
service  for  it.  The  canons  of  the  councils  aided  in  the 
manumission  of  slaves  in  the  fourth  and  fifth  centuries. 
It  was  in  these  days  that  Saint  Melanie  freed  in  one  day 
eight  thousand  slaves  and  Saint  Pelagia,  a  penitent  actress 
of  Antioch,  gave  money  and  jewels  and  freedom  to  her 
slaves.     And  slaves  could  be  priests. 

After  the  sixth  century  rural  slavery  was  entirely  sup- 
planted by  the  colonatus,  or  serfdom  attached  to  the  land. 
The  natural  concentration  of  private  property  had  also 
depressed  the  free  peasantry  into  this  colonatus.  The  em- 
phytetita  was  a  frontier  tenant  by  military  service,  first  of 

*  Hunter,  op.  cit.,  p.  25.  -  Brownlow,  op.  cit.,  p.  46. 


387]  OWNERSHIP  IN  ENGLAND  43 

the  state,  then  of  the  private  owners.  In  the  prevaih'ng 
insecurity  the  small  owner  commended  himself  and  his  land 
to  his  strong  neighbor,  who  often  forcibly  assisted  in  the 
commendation.  The  barbarians  probably  did  not  know  the 
difference  between  a  colonus  and  an  emphytcuta  in  their 
treatment  of  the  conquered.  They  settled  their  own  conii- 
tatus,  or  military  "companions,"  on  the  land  in  much  the 
same  fashion,  and  settlement  under  a  lord  is  a  less  free  es- 
tate than  fighting  under  him.  Allegiance  is  transformed 
into  an  institution,  which  readily  blended  with  the  colona- 
tus  and  with  the  commendatio  which  were  so  much  like  it. 
So  emphytcuta,  colonus,  and  comes,  under  various  names 
and  tenures  became  the  vassals  of  feudal  lords  in  feudalism, 
a  great  but  never  uniform  system  of  "  co-operation  for  mu- 
tual defense." 

It  is  not  possible  to  measure  the  influence  of  the  Christian 
doctrine  of  responsibility,  and  hence  of  the  Christian  doc- 
trine of  price  and  the  condemnation  of  gain  at  the  expense 
of  others,  in  the  substitution  of  medieval  social  interde- 
pendence for  Roman  liberty  and  subjection.  It  probably 
was  not  great.  But  the  church,  as  guardian  of  the  weak 
and  beneficiary  of  their  toils,  made  serfs  of  them  rather 
than  freemen,  and  aided  in  the  rapid  extension  of  feudalism 
through  being  preferred,  as  a  master,  to  the  secular  lords. 

It  is  significant  that  to  modern  institutions  the  idea  of 
freedom  was  contributed  by  those  nations  which  were  at  the 
time  of  the  coalescence  of  the  north  and  the  south  perhaps 
growing  out  of  a  patriarchal  and  communal  into  an  individual 
economic  organization,  while  the  idea  of  law  and  gradation 
was  contributed  by  those  nations  which  had  exhausted  the 
capabilities  of  ancient  individualism. 

Whatever  Anglo-Saxon  private  property  there  may  have 
been  in  England  was  early  absorbed  in  the  manor.  This 
was  developing  doubtless  from  barbarian  times.     The  Ro- 
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mans  probably  made  coloni  of  the  Britons.*  Though  slav- 
ery did  exist  and  bookland  was  almost  private  property, 
there  was  not  the  clear  distinction  between  free  and  slave 
that  prevailed  among  the  Romans.  The  status  of  men  and 
of  land  is  inseparable.  "  Feudalism  is  the  complete  asso- 
ciation of  territorial  -with  personal  dependence  and  of  both 
with  definite  rights  and  duties  of  jurisdiction." '  Settle- 
ment on  the  land  degraded  the  relation  of  princeps  and 
comites.  In  the  time  of  Tacitus '  it  was  a  disgn"ace  for  a 
chief  to  be  surpassed  in  valor,  but  property  took  the  place 
of  valor ;  the  gesiths  or  companions  of  the  king  became  his 
servants,  or  thegns;  thegnhood  attached  to  five  hides  of 
land,  and  replaced  the  earldom  of  blood.  Alods  were  sur- 
rendered to  the  king  to  be  received  back  as  benefices.  The 
township  became  the  manor.  The  Witenagemot,  or  coun- 
cil, replaced  the  folkmoot.  In  the  tenth  century  the  land- 
less man  was  dealt  with  as  a  robber.*  Tenancy  and  de- 
pendency were  assimilated  to  each  other  before  the  con- 
quest. The  right  of  devising  by  will  ceased  at  the  con- 
quest.*^ The  feodum  was  a  heritable,  not  a  devisable  right.' 
The  right  of  transfer  inter  vivos  was  limited  by  restrictions 
in  favor  of  the  heir.''  Property  was  an  appendage  of  rank 
in  a  descending  scale  of  subordination.  The  maintenance  of 
orderly  gradation,  not  of  liberty,  was  essential  to  social  wel- 
fare. '*  The  successive  claims  of  king,  lord,  tenant  became 
established  and  the  law  speaks  subsequently  not  of  property 
in  land,  but  of  estate."  ® 

1  Brodrick,  English  Land  and  Landlords,  p.  3- 

2  Pollock,  The  Land  Laws,  p.  30.  '  Germania,  13:  114. 

*  Pollock,  Land  Laws,  p.  31. 

"  Digby,  The  Law  of  Real  Property,  p.  29. 

*  Pollock  and  Maitland,  History  of  English  Law,  i,  44. 
■^  Taswell-Langmead,  Constitutional  History,  p.  51. 

*  Digby,  op.  cit.,  p.  61. 
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The  villein  was  at  the  mercy  of  his  lord  in  all  but  life 
and  limb.  He  could  be  brought  back  if  he  left  his  manor. 
He  must  labor  on  the  lord's  demesne  two  or  four  days  a 
week  and  besides  on  "  boon  days/'  or  harvest  days.  The 
regime  of  private  property  as  now  understood  cannot  be 
said  to  have  existed  when  it  was  conceived  that  the  poor 
could  confer  boons  on  the  rich.  Rents  were  exacted. 
Thus  "  Walter  Johan  holds  from  the  lord  in  villenage  one 
messuage  and  ten  acres  of  land  by  paying  thrice  yearly  at 
the  festival  of  the  Blessed  Mary  of  Hunthield  4s.  S>4d.  and 
at  Easter  20^ d.  and  at  the  feast  of  St.  Michael  20>4d.  and 
at  the  feast  of  Christmas  a  hen  and  a  half,  the  hen  being 
of  the  price  of  ij/^d."  *  Although  the  free  tenants,  libere 
homines,  had  superior  rights,  there  were  recorded  in  the 
Doomsday  Survey  only  4%  of  the  population  as  libere 
homines;  while  the  services  of  freemen  differed  from  those 
of  villeins  apparently  only  in  the  amount  and  the  certainty 
of  work.  Every  tenant,  whether  he  was  a  tenant  by  knight 
service,  holding  his  land  by  kiss  of  his  master  and  by  oath 
of  fealty,  or  a  socage  tenant  giving  services  or  goods,  or  a 
villein  holding  by  mean  services,  was  robbed  in  various 
conventional  ways  by  his  lord.  The  lord  had  a  right  to 
fine  the  tenant  for  alienation  of  his  land;  to  the  escheat  of 
land  without  an  heir.  For  the  knighting  of  his  son  or  the 
marriage  of  his  daughter  or  for  his  own  ransom  he  might 
exact  the  cost  from  his  tenants.  He  had  a  right  to  "  primer 
seisin,"  one  year's  profits  from  the  tenant's  heir.  The  lord 
controlled  the  marriage  of  the  tenant's  daughters,  later  also 
of  his  sons.  This  oppression  was  aided  by  the  lord's  poli- 
tical headship  of  the  community.  He  was  head  of  the 
court  baron,  with  the  civil  jurisdiction  of  the  manor,  and 

1  Ashley,  "  Villein  Tenure."  in  Annals  of  the  American  Academy,  i, 
p.  412-25. 
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of  the  court  leet,  with  criminal  jurisdiction.  "  Whenever 
the  lord  has  a  doubt  concerning  the  heir  of  the  tenants, 
whether  or  not  he  be  the  rightful  heir,  he  may  hold  the 
land  until  the  matter  be  established  according  to  law."  * 
But  even  the  villain  had  some  privileges,  which  lessened 
the  lord's  right  in  the  estate  to  some  degree.  Thus  on  fixed 
days  he  drank  scotale  with  the  lord — at  his  own  expense ** 
He  received  some  annual  favors  from  the  lord.  Thus 
the  swineherd  of  Glastonbury  Abbey  received  one  suckling 
pig  a  year,  the  interior  parts  of  the  best  pig,  and  the  tails 
of  all  the  other  pigs  slaughtered  in  the  abbey.'  But  there 
were  substantial  rights.  Thus  the  lord  could  not  remove 
the  tenant  as  long  as  he  rendered  the  service  due.*  The 
serf  who  would  have  been  in  former  times  a  slave,  now 
might  get  "  seisin  of  liberty,"  when  the  lord  could  not  re- 
cover him  without  a  writ;  he  might  defend  himself  in  a 
king's  court."  He  might  serve  as  presentor  or  juror  in 
courts. •  The  same  person  was  treated  by  the  law  now  as 
a  free  person,  now  as  a  slave  or  chattel.  The  laws  of 
William  the  Conquerer  provided :  "  Those  who  cultivate 
the  land  ought  not  to  be  harassed  beyond  their  proper  fixed 
amount ;  nor  is  it  lawful  for  the  lords  to  remove  the  culti- 
vators from  the  land  so  long  as  they  are  able  to  render 
the  due  service."  The  lord  could  not  alienate  in  per- 
petuity any  part  of  the  inheritance  of  his  tenant.'  The  lord 
was  bound  to  warrant  his  man,  who  did  him  homage,  against 

»  Digby,  op.  cit.,  p.  91. 

2  Vinogradoff,  Villeinage  in  England,  p.  164. 

"Cheyney,  "Recent  Tendencies  in  Land  Tenure,"  in  Annals  Amer. 
Acad.,  Sept.,  1891. 

*  Pollock  and  Maitland,  op.  rt/.,  i,  p.  215. 

^  Ibid.,  1,  p.  401.  •  Ibid.,  i,  p.  404. 

7  Digby,  op.  ftV.,  p.  88. 
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all  men  "  that  can  live  or  die."  The  lord  was  liable  for 
his  men's  good  conduct.^  Aids  were  fixed  at  2s.  for  each 
20s.  of  rental  value;  and  reliefs  at  iocs,  by  Henry  I.  and 
by  Magna  Charta  at  £100  for  a  barony  and  iocs,  for  a 
knight's  fee. 

Thus  ownership  was  an  equilibrium.  The  position  of 
the  villein  was  one  of  precarious,  but  real  ownership. 
^*  The  grinding  and  hopeless  poverty  just  above  the  verge 
of  actual  starvation  so  often  prevalent  in  the  present  time 
did  not  belong  to  medieval  life." '  The  stronger  lords 
were  indeed  more  powerful  than  they  might  have  been  with 
private  property.  But  the  attachment  of  political  power 
directly  to  ownership  weakens  the  tenure  of  ownership. 
Although  feudal  incidents  were  made  a  system  of  extor- 
tion, by  William  Rufus  (1087-1100),  although  under 
Stephen  the  feudal  nobles  became  tyrants  in  their  fortified 
castles,  their  very  power  was  their  weakness.  They  did 
not  have  the  modern  state-supported  property. 

As  ownership  was  feudalized,  corporations  were  modi- 
fied in  form.  The  free  Roman  corporations  had  become 
distrusted  on  account  of  their  political  character,  then  util- 
ized as  state  instrumentalities  to  supply  the  public  needs, 
and  were  strictly  limited  in  their  powers.  Members  of 
corporations  which  were  necessary  for  public  interests  were 
compelled  to  remain  in  them;  their  property  was  subject 
to  implied  hypothecation  for  its  debts.'  Their  children 
were  compelled  to  succeed  them.  Private  business  was  a 
public  trust.  Certain  corporations,  originally  private,  were 
compelled  to  supply  grain  and  bake  bread  as  a  public  duty. 
The  individual  was  merged  and  the  "  college "  was  re- 

>  Holmes,  op.  cit.,  pp.  19-28. 

*  Gibbins,  Industry  in  England,  p.  I77- 

'  Baldwin,  Modern  Political  Institutiofis,  p.  157. 
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sponsible  for  his  debts  and  his  crimes.  The  corporations 
of  Rome,  both  private  and  public,  disappeared  perhaps  in 
feudalism;  perhaps  in  some  cases  existed  continuously 
throughout  that  period,  becoming  gilds. 

The  manors,  the  churches  and  the  towns  of  feudalism 
were  a  network  of  associative  ownership.  The  manor 
was  itself  a  quasi-corporation,  since  all  its  members  shared 
in  the  land;  all  the  tenants  of  the  land  were  regarded  as 
one,  as  a  fictitious  personality,  by  the  lord  when  he  amerced 
it  for  damage  or  for  waste.  ^  The  community  was  liable 
for  the  collection  of  duties.  '  Estates  were  sometimes  let 
to  real  communities.  But  the  manors  did  not  constitute 
corporations  in  the  modern  sense,  since  the  liability  was 
one  jointly  and  severally.^  When  ownership  was  univer- 
sally associative;  when  a  religious  association  offered  to  its 
members  greater  security  than  that  under  individual  mas- 
ters, and  was  able  to  acquire  material  goods  by  spiritual 
labors,  it  is  not  surprising  that  the  religious  houses  en- 
grossed a  large  proportion  of  the  land  in  time.  But  mem- 
bership in  these  corporations  of  "  God  and  the  saints  " 
gave  neither  rights  of  possession  nor  of  disposition,  only  of 
use,  and  the  number  of  the  saints  was  kept  limited  to  the 
capacity  of  the  land  and  the  peasantry  for  supporting  ease. 
In  the  eleventh  century  incorporation  was  extended  to  re- 
ligious fraternities  outside  of  the  church,  such  as  the  Poor 
Soldiers  of  the  Temple  of  Solomon,  later  the  Knights 
Templars.^  The  towns,  like  the  manors,  were  responsible 
for  a  lump  toll  to  the  king  in  return  for  their  charters,  by 
which  they  had  privileged  tenures.  This  body  of  privi- 
leges and  properties  grew  in  the  thirteenth  and  the  four- 

*  Vinogradoff,  Villeinage  in  England,  p.  356. 
2  Pollock  and  Maitland,  op.  cit.,  vol.  i,  p.  615. 
»  Baldwin,  op.  cit.,  p.  160. 
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teenth  centuries  into  the  conception  of  a  corporation  like 
that  of  the  churches.  But  individual  initiative  was  limited 
in  these  corporations.  Thus  the  markets  of  the  towns  were 
sometimes  granted  to  the  burgesses  or  to  a  neighboring 
knight  or  abbey,  to  whom  the  buyers  and  sellers  must  pay 
toll  for  booths,  for  weighing  and  the  like.  The  non-pay- 
ment of  a  merchant  of  one  town  by  a  merchant  of  another 
town  made  any  fellow  townsman  of  the  latter  liable  to 
seizure.  This  inter-municipal  reprisal  caused  closer  or- 
ganization into  the  merchant  gilds,  a  privileged  class  with- 
in the  borough  and  finally  ruling  it.  The  earlier  volun- 
tary gilds,  descended  from  the  frithborh,  or  neighborhood 
association  for  protection,  once  independent  of  the  govern- 
ment of  the  town  slowly  absorbed  the  town  government. 
Association  through  similarity  of  occupations  produced 
within  the  towns  craft  gilds,  with  power  to  govern  their 
trades,  such  as  the  goldsmiths  (1327),  the  mercers  (1373), 
the  haberdashers  (1401).  But  membership  in  the  gilds 
under  which  trade  in  the  towns  must  be  exercised  was  little 
like  modern  corporate  ownership.  There  was  no  freedom 
of  possession  of  gild  privileges,  for  admission  was  jealously 
guarded;  their  object  was  monopoly.  Nor  was  there  free- 
dom of  use,  "  for  every  one  who  is  of  the  gild  merchant 
may  share  in  all  the  merchandise  which  another  gildman 
shall  buy."  Each  member  traded  independently  under  the 
rules.  Religious,  municipal  and  social  duties  were  charged 
upon  them.  And  the  medieval  lawyer  distinguished  be- 
tween these  aggregates,  which  were  like  corporations,  and 
the  persona  Acta,  or  created  corporation.^  Freedom  of 
ownership  was  not  practicable  in  times  of  civil  commotion, 
when  there  was  no  national  guarantee  of  security. 

Political  unification  precedes  economic  and  individual  lib- 

1  Pollock  and  Maitland,  op.  cit.,  vol.  i,  p.  474. 
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erty.  Speaking  after  Spencer,  the  "integration"  of  feudalism 
precedes  the  "disintegration"  of  modern  private  property. 
Unity  is  the  transition  between  two  periods  of  hberty.  Be- 
fore a  form  of  private  property  can  be  developed,  there 
must  be  a  central  power  to  guarantee  its  security.  The 
guarantee  of  the  central  government  towards  any  class  un- 
der its  jurisdiction  tends  to  uniformity.  Uniformity  of 
social  forms  is  essential  to  social  sanction.  The  lord  of 
one  estate,  who  holds  dependents  under  one  set  of  condi- 
tions, is  outraged  at  the  oppression  of  servants  held  under 
another  set  of  conditions.  The  social  integration  into 
feudal  units  was  the  first  stage  of  the  integration  of  the 
political  unity  which  accompanied  and  conditioned  the  slow 
growth  of  modern  private  property. 

Liberty  to  own  men  as  things  never  became  so  marked 
in  England  as  in  Rome.  Although  feudalism  as  an  in- 
stitution for  the  subjection  of  men  made  outright  slavery 
in  England  unnecessary,  slavery  existed  wherever  it  was 
desirable  property.  The  traces  of  an  early  slavery  seem 
again  to  indicate  the  prevalence  of  some  approach  to  pri- 
vate property  in  England  before  feudalism.  When  St. 
Patrick  set  about  christianizing  the  Brehon  law  in  430  A.  D., 
Fergus,  son  of  Leide,  king  of  Uladh,  was  receiving  twenty- 
one  "  cumhals,"  feinale  slaves,  as  compensation  for  the 
killing  of  Echaidh  Belbundhe,  a  criminal  under  his  pro- 
tection.^ The  Welsh  penalty  for  cutting  off  a  thumb  was 
"  half  a  bond  maid."  To  draw  blood  from  an  abbot  cost 
seven  pounds  and  a  female  of  the  criminal's  family  to  be  a 
washerwoman."  ^  In  England  John  bought  Gunilda  from 
Cioda  for  half  a  pound  of  silver  and  gave  her  to  the  church 
of  St.  Peter.  Wilfric  bought  Elfgitha  for  half  a  pound. 
Egilsig  bought  Cynric  for  an  eyre  of  gold.     The  mother  of 

1  Brownlow,  op.  cit.,  p.  120.  *  Ibid.,  p.  131. 


395]  OWNERSHIP  IN  ENGLAND  51 

Earl  Godwin  sold  beautiful  girls  to  Denmark/  The  Bristol 
merchants  sold  slaves,*  In  the  eleventh  century  English 
nobles  were  breeding  slaves  for  the  market.  25000  servi, 
9  per  cent  of  the  registered  population,  were  recorded  in  the 
Domesday  Survey.  Under  the  progressive  degradation 
inherent  in  a  servile  position  and  under  the  instinct  of  lawyers 
for  legal  precision  and  the  influence  of  the  Roman  law,  vil- 
lein tenures  came  to  resemble  real  slavery.  The  term  villein 
was  assimilated  to  the  lower  term  servi^  Glanvill  said 
that  the  nativi  were  so  destitute  of  any  kind  of  property  that 
they  were  legally  incapable  of  purchasing  their  own  re- 
demption from  villeinage.*  After  the  decline  of  feuda- 
lism the  population  was  so  great  that  the  transition  from 
slavery  to  the  wage  system  could  be  bridged  over  with- 
out much  slavery.  Upon  the  scarcity  of  men  following  the 
Black  Plague  (1348),  when  laborers  demanded  "fresh 
flesh  or  fish  fried  or  baked  and  that  hot  or  hotter  for  chill- 
ing of  their  maw  "  °  they  were  met  with  the  atrocities  of 
the  statutes  of  laborers  from  1349  to  1444  and  later  by  the 
apprentice  laws,  which  might  be  treated  as  a  rudimentary 
appearance  of  that  stage  of  complete  ownership  which  had 
been  necessary  to  complete  private  property  in  other  coun- 
tries. By  one  of  these  statutes  "  if  any  person  refused  to 
labor  and  lived  idly  three  days"  he  was  to  be  branded  with  a 
red  hot  iron  on  the  breast  "  V,''  and  adjudged  the  slave  of 
the  informer  for  two  years.  He  was  to  be  fed  bread  and 
water  and  refuse  meat.  He  might  be  beaten  and  chained. 
If  he  absconded  he  was  to  be  a  slave  for  life.     If  a  second 

*  Brownlow,  op.  cit.,  p.  iii. 

2  Pollock  and  Maitland,  op.  cit.,  vol.  i,  p.  12. 

»  Taswell-Langmead,  Constitutional  History,  p.  247. 

*  Taswell-Langmead,  op.  cit.,  p.  247. 

5  Langland.  quoted  in  Brodrick,  English  Land,  p.  17. 
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time,  he  was  considered  worthless  as  property  and  ptit  to 
death.*  In  the  sixteenth  century  beggars  might  be  con- 
demned to  slavery  and  much  later  a  vagrant  might  be 
whipped  "  till  his  body  be  bloody  by  reason  of  such  whip- 
ping." By  the  time  of  Elizabeth  the  practice  of  binding 
out  children  as  apprentices  was  extended  to  agricultural 
laborers.  The  journeyman  in  the  gild  no  longer  had  a 
prospect  of  mastership.  If  he  asked  for  higher  wages  he 
might  be  sent  to  the  house  of  correction.^  But  real  chattel 
slavery  prevailed  wherever  the  English  needed  it,  or  could 
profit  by  the  trade  in  slaves.  Cromwell  sold  thousands 
of  Irish  to  the  Barbadoes.  Many  women  were  sold  as 
prostitutes  to  the  West  Indies."  A  Spanish  gentleman  was 
sold  openly  in  chains  in  the  Dover  market.  Three  daugh- 
ters of  the  governor  of  Limerick  were  sold  to  the  Indies.- 
A  young  English  sailor  was  saved  from  the  Indians  by 
pretty  Yarna,  a  Barbadoes  girl  who  hid  him,  fed  him, 
loved  him.  .  He  sold  her  for  a  slave.  In  171 3  England 
secured  the  sole  right  to  sell  slaves  into  the  Spanish  colonies. 
In  1 77 1  one  hundred  and  ninety-two  ships  of  Liverpool, 
London,  Bristol  and  Lancaster  carried  47,146  slaves  from 
Africa  to  the  colonies.  In  1800  there  were  45,000  slaves 
in  the  English  West  Indies.*  The  annual  average  of  ex- 
ports from  1680  to  1786  was  twenty  thousand." 

The  modern  "  tripods  of  Hephaestus,"  —  the  spinning 
jenny,  the  mule,  the  loom,  —  instead  of  serving  as 
allies  to  human  hands,  speedily  became  masters  of 
"hands."     The  undemocratic  idea  prevailed — laissez-faire, 

*  Wade,  History  of  the  Middle  and  Working  Classes,  p.  47- 
2/6trf.,  p.  17. 

*  Brodrick,  English  Lands  and  Landlords,  p.  179. 

*  Ibid.,  pp.  186-8, 

5  Cunningham,  English  Industry  and  Commerce,  p.  316. 
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let  me  do  as  I  please,  "  me  "  being  a  man  with  a  hundred 
hands,  which  speedily  became  a  thousand.  The  use  of 
men,  women  and  children  by  factory  owners  at  the  begin- 
ning of  the  nineteenth  century  had  all  of  the  advantages  and 
none  of  the  disadvantages  of  slave  ownership.  Starvation 
brought  the  wives  and  daughters  of  the  workmen  to  the 
factories  and  since  only  their  labor  and  not  their  strength 
had  to  be  bought,  there  was  no  waste  in  wearing  them  out. 
Half  naked  women  were  harnessed  to  draw  carts  in  the 
mines  through  passages  two  feet  seven  inches  high ;  children 
of  seven  worked  twelve  to  fourteen  hours  a  day  in  factories. 
There  were  regular  traffickers  in  the  children  of  paupers. 
"  In  stench,  in  heated  rooms,  amidst  the  constant  whirling 
of  a  thousand  wheels,  little  fingers  and  little  feet  were  kept 
in  constant  action,  forced  into  unnatural  activity  by  blows 
from  the  heavy  hands  and  feet  of  the  merciless  overlooker 
and  the  infliction  of  bodily  pain  by  instruments  of  punish- 
ment, invented  by  the  sharpened  ingenuity  of  insatiable 
selfishness."  ^  They  were  fed  the  same  food  that  the  mas- 
ter gave  his  pigs.  Irons  were  riveted  to  the  ankles  and 
chained  to  the  hips  of  girls  and  women  to  keep  them  from 
running  away.  Girls  were  chained  to  be  beaten  with 
thongs.  The  suicides,  the  murdered  and  the  tired  were 
buried  secretly.  No  such  cruelty  was  ever  widespread 
under  slavery.     It  would  not  pay. 

It  would  be  impossible  to  assign  any  definite  beginning 
to  private  property  in  land,  since  the  thing  probably  was  al- 
ways in  more  or  less  extended  existence.  It  may  here  be 
traced  back  to  the  conquest,  within  the  period  of  the  height 
of  feudalism.  "  Before  the  conquest  there  was  no  more  one 
and  the  same  law  for  every  piece  of  land  than  there  was 

1  Gibbins,  op.  cit.,  p.  389. 
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one  and  the  same  law  for  every  man."  *  But  the  forms  of 
subordination  had  become  so  nearly  uniform  that  the  unity 
effected  by  William  the  Conqueror  was  rather  accelera- 
tion of  existing  tendency  than  an  economic  revolution. 
Centralization  had  proceeded  from  mark  to  a  union  of 
marks,  a  pagus  or  gau,  then  to  aggregations  of  smaller  di- 
visions, from  hundreds  to  shires,  to  kingdoms,  to  heptarchy. 
Before  land  ownership  could  be  free,  the  old  ownership  of 
law  must  be  brought  under  government,  even  though  gov- 
ernment is  still  personal.  When  William  exacted  from  the 
sixty  thousand  land-owners  at  Salisbury  Plain  (1086)  di- 
rect and  universal  oath  to  himself  above  feudal  obliga- 
tions, "  feudalism  was  doomed."  There  was  then  appeal 
from  the  lords.  This  political  subordination  was  aided 
by  the  confiscation  of  the  former  bookland  and  its  conver- 
sion into  feudal  grants  to  favorites.  William  took  over 
the  Saxon  king's  private  lands  and  his  suzerainty  without 
discrimination.  Moreover  he  confiscated  1400  manors 
and  more  after  each  disaffection.  "  The  folkland  was  all 
treated  as  terra  regis."  *  And  the  tenancy  on  it  continued 
as  copyhold,  a  form  of  tenure  under  which  much  land  con- 
tinued to  be  held  down  to  the  nineteenth  century. 

The  reign  of  Henry  II  was  marked  by  centralization  of 
government  and  subjection  of  ownership  to  national  power. 
By  the  constitutions  of  Clarendon  the  government  secured 
jurisdiction  over  the  church  and  the  custody  of  the  revenues 
of  vacancies.  The  Assize  of  Novel  Disseisin  was  instituted. 
If  a  person  was  disseized  of  land  wrongfully,  he  was  to 
have  a  remedy  by  royal  writ  and  a  jury.  The  Assize  of 
Northampton  (1176)  originated  the  action  mort  d' ancestor, 
by  which  the  heir  of  a  tenant  could  prevent  the  lord  or 

1  Pollock,  Land  Laws,  p.  26. 
«/6«/.,  p.  37. 
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any  other  interloper  from  seizing  his  tenement.  The  heir 
was  entitled  to  obtain  possession  against  every  other  per- 
son. A  better  claim  to  ownership  could  no  longer  be  as- 
serted by  "  self  help,"  but  required  an  action.  The  de- 
fendant was  often  the  lord  who  had  seized  lands  on  pre- 
text of  making  good  some  seignorial  claim.  Since  juris- 
diction now  belonged  to  the  king's  court  the  tenant  was 
no  longer  bound  to  answer  in  the  court  of  his  lord  con- 
cerning his  freehold  without  the  king's  writ.^  By  this 
jurisdiction  and  by  the  institution  of  the  jury's  inquest 
into  local  affairs,  diversity  of  local  custom  was  broken  up. 
The  ancient  allodial  and  the  feudal  military  systems  were  re- 
placed by  a  national  armament  under  Henry  III  and  Ed- 
ward I,*  while  a  tax,  "  scutage,"  was  allowed  in  lieu  of 
military  service.  Concurrently  with  the  development  of 
the  militia  the  ancient  police  organization  was  expanded, 
and  all  men  were  sworn  to  keep  the  king's  peace  (1195).* 
All  men  were  thus  made  part  of  the  national  unity.  Al- 
though feudalism  is  said  to  have  been  most  perfect  in  the 
first  half  of  the  thirteenth  century,  this  very  perfection, 
Bracton's  "  fairly  complete  system  of  customary  land 
tenures,"  was  the  unity  necessarily  preceding  further  liberty 
of  individuals.  Magna  Charta  confirmed  the  legal  status 
of  individuals  rather  than  of  estates.  "No  free  man  shall  be 
taken  or  imprisoned  or  disseized  or  outlawed  or  exiled  or 
anyways  destroyed;  nor  will  we  go  upon  him  nor  will  we 
send  upon  him,  unless  by  the  lawful  judgment  of  his  peers 
or  by  the  law  of  the  land."  *  Political  unity  and  civil 
rights  were  further  secured  by  the  admission  of  the  bur- 
gesses to  Parliament  ( 1264) »  by  the  gradual  establishment  of 

"  1  Digby,  op.  cit.,  p.  71. 
*  Taswell-Langmead,  op.  cit.t  p.  155. 
3  Ibid.,  p.  157.  *  C.  39. 
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the  parliamentary  power  and  by  the  abolition  of  the  licenses 
and  franchises  such  as  the  "  liberties  "  or  freedom  from 
taxes,  services,  forest  laws  and  jurisdictional  privileges. 

Bracton  regarded  the  tenant,  although  under  a  dominus 
capitalisj  as  himself  a  dominus  verus.  The  lord  might  then 
be  a  trespasser  on  his  own  land.  The  rise  of  the  doctrine 
of  estates  in  the  latter  half  of  the  thirteenth  century  with 
a  distinct  gradation  from  estates  in  fee  to  estates  for  life 
indicates  the  substitution  of  legality  for  custom  in  the 
division  of  lands.  Feudal  incidents  on  freehold  be- 
came perfunctory.  Such  services  became  common  as 
for  the  knight  to  carry  a  sword,  the  socage  tenant  to 
deliver  annually  a  rose  or  a  peppercorn,  or  the  tenant  in 
petit  serjeanty  to  give  the  king  a  lance  yearly.  The  prac- 
tice of  "  uses,"  by  which  an  estate  was  conveyed  from  a 
real  owner  to  a  nominal  owner,  delivered  the  estate  from 
various  feudal  incidents.  The  feoffee  to  uses  had  no  es- 
tate, therefore  he  was  not  subject  to  feudal  services.*  In 
1666  relief  was  granted  to  the  cestui  que  trust  whose  trustee 
suffered  escheat.  The  Statute  of  Uses,  which  made  the 
beneficiary  owner  the  legal  owner,  was  directed  against 
the  practice  of  uses  in  the  interest  of  landlords;  but  it  was 
so  interpreted  as  to  preserve  the  custom.^  Feudal  incidents 
were  formally  abrogated  in  1660.  Freehold  tenancy  has 
since  been  regarded  as  equivalent  to  full  ownership. 

Confiscation  changes  to  taxation  as  estate  with  political 
incidents  changes  to  private  property.  The  numerous  in- 
stances of  confiscation  even  in  the  later  middle  ages  dis- 
tinguish the  ownership  of  that  time  from  what  is  now 
known  as  private  property.  William's  wholesale  confisca- 
tion was  necessary  at  a  time  when  political  organization 

1  Jenks,  Edward,  Modern  Land  Law,  p.  131- 
2C/.  infra,  p.  63. 
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was  not  dissociated  from  the  land.  Illegal  exactions  of 
feudal  lords  and  kings  burden  the  annals  of  many  years 
and  doubtless  must  be  regarded  as  a  force  in  changing  the 
form  of  ownership.  William  Rufus  appropriated  the 
revenues  of  vacant  benefices.  Under  Richard  I  taxation 
was  like  robbery.  One-fourth  of  all  the  goods  in  the  realm 
was  demanded  for  his  ransom.  Demesne  lands  were  sold 
and  then  forcibly  resumed.  Edward  seized  the  wool  of 
the  merchants.^  During  the  reign  of  Edward  III  the  right 
of  parliament  over  taxation  was  established."  Edward  IV 
and  his  successors  collected  "benevolences;"  and  Henry  VIII 
was  twice  released  from  his  debts  by  parliament.  By  the 
dilemma  known  as  Morton's  Fork  a  frugal  person  was 
asked  for  money  because  he  must  have  saved  much,  and  an 
extravagant  person  because  he  had  much  to  spend. 

The  detachment  of  direct  political  character  from  land 
ownership,  though  not  yet  complete,  has  been  advanced 
in  our  own  time.  The  idea  that  borough  representation 
in  parliament  was  salable  property  was  formally  recognized 
by  Pitt's  proposed  reforms  of  1785,  which  set  aside 
£1,000,000  to  buy  the  consent  of  proprietors  to  disfran- 
chisement. In  recent  times  an  election  for  York  cost  £150,- 
000.*  The  reform  bills  (1832-1884)  diminished  the  poli- 
tical predominance  of  land  ownership. 

Before  land  can  be  private  property  hereditary  tenantry 
must  be  detached  from  it.  Unification  of  jurisdiction  ai?d 
uniformity  of  tenures,  through  the  increase  of  legal  pro- 
cedure and  the  registration  of  tenures  effected  uniformity 
of  dependency.  The  term  villein  came  to  be  applied  to 
all  base  tenures  alike,  whether  held  by  a  villein  or  a  free 

1  Taswell-Langmead,  op,  cit.,  p.  211. 

2  Ibid.,  p.  226. 

*  Taylor,  Constitutional  History,  ii,  p.  522. 
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man.  A  villein  might  have  a  freehold  tenement  or  a  free 
man  a  villein  tenement.^  One  man  might  be  a  tenant  by 
knight  service,  by  serjeanty,  by  fee  farm,  by  socage  and  by 
burgage.  By  making  the  parcel  of  land  rather  than  the 
rank  of  its  holder  the  basis  of  the  tenant's  relation,  the 
tenant  began  to  be  detached  from  his  status,  and  the  land 
to  be  the  subject  of  contract,  hence  of  private  property. 

While  superior  tenants  were  gaining  rights,  legal  pro- 
tection was  withdrawn  from  the  inferior  tenants.  In  the 
feudal  theory  the  villein's  holding  was  protected  in  the 
manorial  court  and  by  William's  decree,  the  lord  was 
bound  to  exercise  his  will  according  to  custom.  Rapacity 
increased  burdens.  The  lord's  interest  became  the  custom. 
In  the  latter  part  of  the  thirteenth  century  many  tenants 
sought  to  prove  that  their  lords  had  broken  the  custom 
and  imposed  new  burdens  on  them,  upon  "  some  sudden, 
fantastic  humor  "  had  expelled  them  and  had  left  them  with- 
out remedy.  Religious  houses  never  relaxed  a  gain.  In  1280- 
the  Abbot  of  Burton,  because  his  villeins  instituted  suit 
against  him  in  royal  courts  evicted  them  all  and  seized  their 
cattle.  They  could  get  no  remedy  against  the  abbot,  wha 
said  that,  being  villeins,  nothing  was  their  own  but  their 
bellies,  whereupon  by  paying  heavy  fines  and  acknowledg- 
ing themselves  "  serfs  at  the  will  of  their  lord  "  they  were 
reinstated.  Even  in  the  fourteenth  century  when  the  dec- 
imation of  the  plague  increased  the  value  of  the  tenants, 
such  tenure  was  held  to  be  only  of  custom,  not  of  law  and 
evictions  were  common.  Chaucer  says  "  a  cherl  hath  na 
temporal  thing,  that  is  ne  his  lord's  as  they  say."  Under 
feudal  theory  the  lord  had  little  power  to  eject  a  tenant, 
even  for  non-performance  of  his  services.*      But  difficult 

*  Taswell-Langmcad,  op.  cit.,  p.  248. 

-  Pollock  and  Maitland,  op.  cit.^  vol.  i,  p.  333. 
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and  tedious  actions  before  the  king's  courts  were  replaced 
by  the  rule  that  if  the  tenant  allowed  his  services  to  fall 
into  arrears  for  two  years  the  lord  might  claim  the  land  in 
demesne.*  The  right  of  distress  also  was  exercised,  the 
taking  and  holding  of  chattels  until  the  tenant  rendered  dues. 

A  customary  right  in  derogation  of  the  homage  and 
fealty  due  to  lords  was  the  alienation  of  tenant  holdings. 
Magna  Charta  restrained  the  tenant's  power  of  alienation.- 
The  fief  of  that  time  was  neither  freely  alienable  nor  ab- 
solutely inalienable.*  Much  land  had  been  alienated  to 
the  church  by  tenants.  Since  the  church  did  not  die  or 
marry  and  gave  only  "  orisons,  prayers  and  masses  for  the 
soul  of  the  grantor,"  the  lord  was  deprived  of  his  revenues. 
The  Statute  of  Mortmain  (1279)  made  all  alienation  to 
the  church  without  the  lord's  consent  illegal.  In  1291  it 
was  forbidden  to  alienate  to  any  corporation.  The  Statute 
de  Bonis  Conditionalibus  (1285)  denied  the  power  of  the 
tenant  to  alienate  his  holding  to  the  prejudice  of  his  lord, 
or  of  his  issue.  The  ideas  of  the  people  and  of  the  lawyers, 
who  opposed  this  statute,  favored  fee  simple.  The  Statute 
Quia  Emptores  (1290)  gave  a  right  to  freemen  to  sell,  but 
the  purchaser  should  go  directly  under  the  lord  and  not 
under  the  lord's  tenant  as  before.  Previously  the  tenant 
had  to  reserve  land  enough  to  discharge  feudal  services 
to  the  lord.  This  statute  enabled  him  both  to  transfer  his 
land  and  to  release  himself  from  the  lord. 

Servile  tenancy  decreased  through  other  causes.  The 
Black  Plague  was  a  liberator.  Savage  laws  against  labor- 
ers did  not  restrain  commutation  of  services  for  cash,  which 
was  more  abundant  from  the  thirteenth  to  the  fifteenth  cen- 

*  Pollock  and  Maitland,  op.  cit.,  vol.  i,  p.  334. 

»c.  39. 

"  Pollock  and  Maitland,  op.  cit.,  vol.  i,  p.  236. 
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tury.  The  possibility  of  getting  money  in  the  growing 
towns  and  the  increasing  trade  lessened  the  mutual  depend- 
ence of  serf  and  master.  The  necessity  of  protection  for 
the  merchants  was  one  cause  of  the  Statutes  of  Westmin- 
ster (1275-1285,)  for  the  order  of  the  country  and  hence 
also  for  the  extension  of  individual  initiative  and  the  ulti- 
mate freedom  of  ownership  from  the  tyranny  of  manor 
and  gild.  Wat  Tyler's  rebellion  was  a  turning  point  in 
the  history  of  villeinage.  While  the  tenants  were  escap- 
ing from  the  land,  the  lords  were  making  the  escape  per- 
manent. The  Statute  of  Merton  (XlVth  century)  permitted 
lords  to  enclose  all  of  the  commons  but  that  which  was 
necessary  for  the  common  use,  and  even  that,  if  the  tenant 
consented.  This  enclosure  increased  after  the  Plague  and 
went  on  until  there  was  nothing  left  to  enclose.  Utopia 
says  "An  covetous  and  insatiable  cormorante  may  com- 
pass aboute  and  enclose  many  thousands  of  akers  of  ground 
together  within  one  pale  or  hedge,  the  husbandmen  be 
thrust  oute  of  their  owne  or  else  either  by  coveyne  and 
fraude  or  by  violent  oppression  they  be  put  besydes  it  or 
by  wrongs  and  iniuries  they  be  so  weried  that  they  be  com- 
pelled to  sell  all."  On  account  of  the  greater  profit  in 
sheep  than  in  tenants  in  the  sixteenth  centuries  there  was  a 
great  increase  of  enclosures  with  a  new  conception  of  "  pro- 
prietary rights"  and  a  new  series  of  peasant  uprisings.  "So 
now  old  fathers,  poor  -widows  and  young  children  lie  beg- 
ging in  the  streets."  In  the  thirty  years  from  1769-99  ' 
2,500,000  acres  were  enclosed,  from  1801  to  1845  general 
acts  of  enclosure  were  passed.  Now  there  are  many  parks 
for  wild  animals,  notwithstanding  the  population  of  the 
island. 

But  since  land  has  no  value  to  an  idle  owner  without  ten- 

^  Taswell-Langmead,  op.  cit.,  p.  238. 
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ants,  a  new  tenantry  was  developed  to  take  the  place  of  the 
old.  In  Bracton's  time  estates  for  a  fixed  term  of  years 
might  be  created  by  covenant,  but  it  was  personal  property, 
the  heir  not  taking  the  land  as  in  the  old  tenantry.  By  the 
Statute  of  Frauds  (1677)  all  land  interests  created  by  any 
process  other  than  deed  must  be  treated  as  tenancies 
at  will  only.  This  not  only  forestalled  any  new  develop- 
ment of  customary  rights  as  an  incumbrance  on  property, 
but  destroyed  numerous  small  freeholders  who  had  no 
written  proof  of  ownership.  Accordingly  at  present  ten- 
ancies at  will  are  disfavored  and  tenancies  by  the  year  are 
the  rule.^  Courts  of  equity  disfavor  joint  tenancy.^  The 
courts  have  made  the  right  of  distress,  or  the  seizure  of 
tenant's  goods,  a  more  efficient  instrument  in  the  hands  of 
the  landlord.*  "  The  tendency  of  judicial  interpretation 
has  also  been  until  lately  to  incline  the  scale  of  presumption 
in  favor  of  the  landlord  on  doubtful  points."  *  Another 
evidence  of  the  detachment  of  the  tenants  from  the  land  is 
the  assessment  of  the  rates  on  the  owner  instead  of  on  the 
land  as  formerly. 

The  development  of  the  liberty  of  land  could  not  go  on 
without  confiscation  of  the  property  of  the  religious  houses, 
which  had  traded  masses  for  much  of  the  kingdom. 
Henry  VIII  confiscated  the  monastic  properties,  distribut- 
ing it  to  favorites.  At  the  time  of  the  reformation  various 
continental  nations  had  expropriated  ecclesiastical  prop- 
erty." After  the  Revolution  the  sovereign's  expenditures 
were  limited.  The  annual  crown  revenue  was  fixed  at 
£1,200,000.     The  crown  lands  by  the  customary  surrender 

1  Jenks,  Modern  Land  LaWt  p.  89. 

2  Tiffany,  Real  Property,  vol.  i,  p.  374. 

«  Pollock,  Land  Laws,  p.  142.  *  Ibid.,  p.  150. 

*  Taswell-Langmead,  op.  cit,  p.  36. 
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of  the  sovereign  have  again  become  folkland/  The  sover- 
eign has  again  been  invested  with  the  right  of  acquiring 
and  disposing  of  private  property  as  any  other  individual.^ 

While  the  landlord  was  becoming  the  land  owner  he  was 
also  getting  power  to  dispose  of  his  land.  "  It  is  not  at 
all  likely  that  before  the  Norman  conquest  custom  had 
anywhere  reached  the  point  of  letting  the  owner  sdl  land 
without  the  consent  of  his  family."  *  Because  land  owner- 
ship was  a  political  obligation  and  a  family  relation,  it  was 
not  to  be  easily  disposed  of.  It  was  less  easy  for  the  Nor- 
man baron  to  give  his  land  to  the  church  than  it  had  been  for 
the  Anglo-Saxon  thegn.  To  check  the  freedom  of  aliena- 
tion by  tenants  in  prejudice  of  the  lord,  about  the  year  1200 
gifts  limited  to  a  man  and  his  heirs  of  his  body  became 
common.*  But  since  the  king's  court  favored  free  alien- 
ation,** the  lawyers  defeated  the  limited  gift  by  the  interpreta- 
tion, that  as  soon  as  the  donee  had  an  heir  he  had  fulfilled 
the  condition  and  could  alienate.  This  right  of  limited  gift 
was  preserved  in  the  act  de  Donis  Conditionalibus  (1285) 
which  created  the  fees  tail  (cut-down  fees)  reserving  heri- 
tability  to  a  certain  class  of  heirs.  The  land  was  made  to 
'*  revert,"  come  back  to  the  donor  at  the  end  of  a  life  estate 
or  of  a  male  descent,  or  to  "  remain  "  out  to  the  donee's 
heirs — and  "  reversions  "  and  **  remainders  "  were  invented 
which  deferred  the  completeness  and  clearness  of  land 
ownership. 

Each  grantee  was  warranted  in  the  possession  by  his 
grantor  and  indirectly  by  all  the  preceding  grantors  in  turn. 
If  the  buyer  was  to  have  the  warrant  of  the  original  grant 

1  Freeman,  Growth  of  the  English  Constitution,  p.  134. 

»  Taswell-Langqjead,  op.  cit.,  p.  592.        «  Pollock,  Land  Laws,  p.  22. 

*  Pollock  and  Maitland,  op.  cit.,  vol.  ii,  p.  16. 

*  Ibid.,  vol.  ii,  p.  18. 
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'*  assigns  "  must  be  mentioned  in  the  transfer  to  make  it 
valid. ^  Hence  a  transfer  required  the  warrantor's  con- 
sent. The  Statute  Quia  Emptores  (1290)  made  the  assign 
hold  directly  of  the  first  grantor  and  hold  the  warranty  of 
that  grantor  from  the  beginning.  While  this  secured  the 
lord's  rights,  as  already  seen,^  it  also  made  the  land  more 
readily  transferable,  assimilated  it  to  property  because  the 
seller  need  not  then  secure  the  consent  of  the  one  from 
whom  he  bought  and  because  the  beneficial  services  were 
now  conceived  to  be  attached  to  the  land  rather  than  to  the 
tenant.*  The  lord  could  then  exact  services  from  any  one 
who  had  the  land  while  the  tenant  might  do  anything  that 
did  not  injure  the  landlord.*  There  were  other  barriers 
•to  alienation.  By  the  apocryphal  statute  Praerogativa 
Regis  fines  were  imposed  on  tenants  in  chief  of  the  king  for 
alienation  without  license.**  The  Statute  of  Mortmain 
(1279)  prevented  excessive  alienation  to  the  church  and 
tenancies  in  serjeanty  were  inalienable.  The  practice  of 
"  uses  "  evaded  the  Statute  of  Mortmain  and  was  soon  imi- 
tated in  the  transfers  of  other  lands  and  prevailed  in  the 
time  of  Edward  III.®  They  aided  insecurity  and  trans- 
ferability of  land  by  their  capacity  for  fraud  of  creditors 
and  lords,  who  lost  reliefs,  wardships,  marriages,  heriots, 
escheats  and  aids,  while  tenants  lost  their  lands  by  ill  ad- 
vised confidence.  These  trusts  were  protected  only  by  re- 
ligious obligations  until  the  jurisdiction  of  the  chancellor 
in  the  time  of  Richard  II  began  to  protect  the  beneficiary 
owner.  The  Statute  of  Uses  (1535)'  was  evaded  by  limit- 
ing a  use  or  trust  upon  a  term  of  years.     Since  a  term  of 

1  Holmes,  op.  cit.,  pp.  373-4-  ^  Q-  supra,  p.  59- 
"  Holmes,  op.  cit.,  p.  388. 

*  Pollock  and  Maitland,  op.  cit.,  i,  p.  325.  ^  Ibid.,  i,  p.  329- 

«  Digby,  op.  cit.,  p.  318.  ^  Cf.  supra,  p.  56. 
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years  was  not  seizin,  estate  conveyed  for  a  term  of  years 
to  A  for  the  use  of  B  did  not  give  B  legal  estate.  Uses 
were  also  created  by  limiting  to  A  to  the  use  of  B  to  the  use 
of  C,  because  the  Statute  executed  only  first  uses,  leaving 
the  others  to  Equity  (1551).*  Again  uses  were  created 
by  limiting  to  trustees  with  active  duties  to  perform,  the 
statute  being  held  not  to  apply  to  active  trusts  or  express 
trusts.  **  Bargains  and  Sales  "  were  made  valid  by  which 
the  legal  owner  entered  into  an  agreement  with  a  purchaser 
for  the  sale  to  him  of  his  interest,  the  purchaser  paying  or 
promising  to  pay  the  money  for  the  land.  At  common  law 
a  legal  conveyance  must  be  added,  but  in  equity  a  "  use  " 
was  raised  in  favor  of  the  purchaser,  the  bargainer  being 
only  the  legal  owner.* 

In  addition  to  the  ancient  feoffment  other  methods  of 
transfer  arose.  The  "fine"  ("final  concords"),  from 
1 1 79  on,  was  a  compromise  of  a  fictitious  action,  by  which 
land  was  transferred  and  an  elaborate  record  preserved  in 
the  treasury  to  prevent  forgery.  A  "recovery"  (1300) 
was  an  evasion  of  the  statute  of  Mortmain,  by  which  the 
religious  men  sued  the  tenant  who  by  collusion  defaulted.' 
This  legal  process  took  the  place  of  the  forbidden  gift 
The  same  evasion  might  always  be  accomplished  by  license 
of  the  crown. 

It  became  the  settled  practice  to  bar  entails  by  the  col- 
lusive suit,  known  as  "  recovery."  The  tenant  in  tail  being 
in  possession,  a  collusive  person  brought  suit  to  recover  a 
freehold  as  its  true  owner.  The  tenant  did  not  defend  the 
title,  but  "  vouched  to  warranty  "  a  third  person  from  whom 
he  professed  to  have  title,  who  warranted  it  against  all 
comers.*     This  person  disappeared   in  contempt  of  court 

1  Jenks,  op.  cit.,  p.  128.  2  Digby,  op.  cit.,  p.  357- 

» Ibid.,  p.  218.  *  Cf.  supra,  p.  6^. 
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and  hence  his  heirs  were  barred  their  reversion.  The  pur- 
chaser got  the  land  by  default,  privately  settling  with  the 
seller.  This  procedure  was  afterwards  reduced  to  a  ficti- 
tious record.  The  tenant  in  tail  could  go  through  all  this 
performance,  give  a  fee  simple  to  another,  have  it  recon- 
veyed  to  himself  and  thus  bar  his  own  issue.  A  statute 
of  Henry  VIII  made  it  possible  to  do  the  same  thing  by  a 
fine.*  Another  evasion  of  the  legal  public  transfer  by 
feoffment  was  the  lease  of  land  with  entry  upon  it,  and  the 
subsequent  release  of  the  tenant,  which  gave  him  a  free- 
hold estate.* 

The  chancery  permitted  secret  conveyances  by  allowing 
the  creation  of  uses  to  be  by  word  of  mouth  or  by  implica- 
tion.* The  beneficiary  owner  need  not  be  known.  An 
owner  might  also  covenant  to  stand  seized  for  another  with- 
out livery  of  seizin.  By  these  conveyances  uses  could  be 
created  without  the  transmission  of  estate.  To  prevent 
these  obscure  conveyances  the  Statute  of  Enrollments 
(1636)  provided  that  freehold  estate  should  pass  only  if 
the  bargain  and  sale  were  enrolled  within  six  months.  This 
created  a  new  conveyance  by  registered  deed,  which  was  a 
step  toward  secret  conveyance.*  The  Statute  of  Enroll- 
ments applied  only  to  freehold  estates,  not  to  terms  of 
years.  A  secret  mode  of  transfer  was  invented  by  which 
an  estate  for  years  was  created  by  bargain  and  sale  and 
immediately  the  new  tenant  was  given  a  release  of  the  re- 
version to  the  seller.  This  release  was  the  general  mode 
of  conveying  freeholds  until  1841,  when  a  release  was 
made  as  efficient  as  a  lease  and  release  by  the  same  parties.*^ 
One  document  was  sufficient. 

1  Digby,  op.  cit.,  p.  254.  2  /^j^^  p,  320. 

«  Jenks,  op.  cit.,  p.  301.  *  Ibid.,  p.  303. 

»  Digby,  op.  cit.,  p.  367.    Jenks,  op.  cit,  p.  305. 
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Other  measures  of  recent  times  have  removed  the  dis- 
abilities of  certain  classes  of  owners.  A  king  or  a  corpor- 
ation could  not  convey  by  bargain  and  sale,  nor  could  terms 
of  years  be  so  transferred.  A  grant  was  necessary.  Free- 
hold estates  lay  in  livery  of  seizin,  other  estates  lay  in  grant. 
The  Act  to  Amend  the  Law  of  Real  Property  (1845)  ex- 
acted that  all  corporeal  hereditaments  as  to  conveyances  of 
freehold  should  lie  in  grant  as  well  as  in  livery.  The  deed 
of  grant  became  the  common  form  of  transfer.  Fines  and 
recoveries  were  abolished  in  1833.  Since  the  Disentailing 
Assurances  of  1833  a  tenant  in  tail  can  convey  an  estate 
in  fee  simple  without  recourse  to  fines  and  recoveries.  This 
assurance  is  an  enrolled  deed  and  requires  the  consent  of 
the  "  protector  of  the  settlement.''  ^  Since  Lord  Cairns' 
bill  of  1 88 1  the  conveyancer  may  entirely  ignore  forms  and 
fit  his  instrument  to  the  transaction  in  hand.^  No  especial 
words,  such  as  "  enfeoff,"  are  necessary  as  formerly.  And 
solicitors  are  no  longer  paid  according  to  the  length  of 
their  papers. 

In  order  to  curb  the  power  of  destroying  future  private 
rights  in  land  by  the  exercise  of  present  powers  a  limit 
must  be  set  within  which  future  estates  must  take  effect. 
Future  estates  after  the  introduction  of  .recoveries,  were 
liable  to  be  turned  into  fee  simple  and  alienated  as  soon  as 
the  tenant  in  tail  came  of  age.  Settlements  were  prevented 
from  creating  estates  in  remainder  by  the  rule  against 
perpetuity,  which  prevented  alienation  of  lands  for  a  longer 
period  than  lives  in  being  and  twenty-one  years  after. 
Attempts  to  control  alienation  for  a  longer  period  are  void. 
The  Thelusson  Act  forbade  the  accumulation  of  incomes  of 
any  property  beyond  the  life  or  lives  of  persons  making  the 
disposition  for  a  period  of  more  than  twenty  years  from  the 

1  Jenks,  op.  cit.,  p.  357-  *  '^^»<'-.  P-  3iO- 
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death  of  such  person  or  persons,  or  longer  than  the  minor- 
ity of  such  persons  as  would,  if  of  full  ages,  be  entitled 
under  the  disposition  to  the  income  to  be  accumulated. 

Thus  land  was  slowly  approximated  to  a  chattel.  The 
question  may  now  be  proposed,  What  part  had  the  increase 
of  incorporeal  rights  in  the  increased  transferability  of  land  ? 
These  partial  rights  increase  the  possibility  of  obtaining  the 
services  of  estates,  while  lessening  the  necessity  of  personal 
attachment  to  the  land.  Hence  they  increase  transferabil- 
ity and  freedom  of  ownership.  The  increasing  "  Dinglich- 
keit,"  the  development  of  the  feeling  that  the  tenurial  rent 
service,  the  rents  charge,  the  annuities,  the  corodies,  or  an- 
nual provisions  for  religious  houses,  advowsons  or  livings 
and  the  rights  of  common  may  be  treated  as  things  trans- 
ferable apart  from  the  land,  aids  in  the  reduction  of  land, 
less  these  rights,  to  a  thing  that  may  be  freely  owned.  The 
increase  of  contract  increases  the  freedom  of  land  ownership, 
by  decreasing  direct  dependence  on  the  land.  The  Anglo- 
Saxons  scarcely  knew  what  credit  was.*  The  evidence  of 
contracts  in  time  decreased  in  solidity  from  the  presence  of 
the  actual  property  on  which  it  is  based  to  the  festuca,  or 
notched  stick,  then  any  trifle  connected  with  the  land,  then 
the  handclasp,  then  the  piece  of  paper;  and  the  solemnity 
of  contracts  decreased  from  the  fides  facta^  with  God  as 
witness,  to  the  mere  signature  of  those  contracting.  The 
"  earnest "  or  "  symbolic  payment,"  "  the  Holy  Ghost's 
penny,"  the  quid  pro  quo,  even  if  it  were  as  cheap  as  pray- 
ers, was  necessary  to  a  valid  promise  in  the  fourteenth 
century.  The  development  of  contracts  about  the  land 
aided  in  the  increase  of  the  practice  of  letting  land  for  terms 
of  years  ^  and  the  qualified  villeinage  by  agreement  of  the 

'  Pollock  and  Maitland,  op.  cit.,  ii,  p.  182. 
2/6/rf,  ii,  p.  215. 
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thirteenth  century  must  be  recorded  as  influences  in  the 
freeing  of  the  land. 

Early  systems  of  law  do  not  recognize  resort  to  a  debtor's 
land  for  payment  of  his  debts.*  Recourse  to  the  land  was 
obtained  only  in  recent  times.  Judgments  were  first  en- 
forced against  the  land  in  behalf  of  the  crown.  By  the 
Statute  of  Westminster  (1285)  creditors  were  enabled  to 
obtain  judgment  in  an  action  at  common  law,  and  to  choose 
either  to  have  execution  by  the  sheriff  upon  the  goods  of  the 
debtor,  or  to  have  a  writ  of  elegit  commanding  the  sheriff 
to  deliver  to  him  one-half  of  the  land  until  the  debt  be 
levied.  The  Judgment  Acts  (1838)  extended  action  to 
legal  and  equitable  interests  of  any  kind.*  The  Judgment 
Act  of  1864  gave  the  creditor  in  possession  an  order  for 
the  sale  of  the  debtor's  interest.  The  liability  of  the  heir 
for  debts  was  formerly  confined  to  those  secured  by  land. 
As*  late  as  1807  it  became  possible  to  realize  out  of  the 
lands  of  the  deceased  a  debt  that  was  not  secured  by  a 
deed."  The  Bankruptcy  Acts  (1883-90)  give  a  receiving 
order  against  any  debtor  upon  proof  of  certain  conditions 
constituting  an  official  receiver  a  quasi-trustee  and  man- 
ager of  all  the  debtor's  property.*  Married  women's  prop- 
erty was  also  made  subject  to  bankruptcy  proceedings  in 
1882.' 

The  right  of  disposing  of  land  freely  by  will  was  like- 
wise slowly  gained.  The  Anglo-Saxons  redeemed  their 
souls  with  post  obit  gifts.  These  later  became  impossible 
because  there  was  no  livery  of  seizin.®  In  the  eighth  cen- 
tury the  dying  wiped  out  their  sins  at  the  expense  of  their 

1  Jenks,  op.  cit.,  p.  247.  ^  /^,-^^  p   257. 

•  Ibid.,  p.  264.    Digby,  op.  cit.,  p.  284. 

•  Jenks,  op.  cit.,  p.  248.  *  Ibid.,  p.  253. 

•  Pollock  and  Maitland,  op.  cit.,  ii,  pp.  316-7. 
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heirs  by  giving  the  bookland  to  the  church,  which  pro- 
tected them  by  the  witness  of  the  clergy  from  the  "  avarice 
of  their  kinsfolk."  ^  These  wills  bequeathed  the  soul  to 
God,  the  virgin  and  the  saints ;  the  body  to  a  certain  church, 
a  mortuary  present  being  made  with  it,  and  bequests  were 
made  for  bridges  and  friars.  "  The  earlier  the  will  the 
more  prominent  is  the  other-worldliness  of  the  testator."  ^ 
The  church  was  the  executor  of  the  will  and  administered 
the  estate  for  the  good  of  the  soul  of  the  deceased.  Na- 
turally the  church  made  it  heinous  to  die  intestate.  In  the 
twelfth  century,  the  courts  intervened  to  prevent  the  church 
from  taking  advantage  of  infirmity.' 

Since  land  holding  was  both  property  and  office  the  king 
desired  that  the  fiefs  should  not  be  divided.*  By  far  the 
greater  part  of  the  free  tenures  in  England  at  the  end  of 
the  twelfth  century  were  military  tenures  and  fell  within 
the  rule  of  primogeniture,  which  took  the  place  of  an  older 
more  equitable  division  of  property.  Despite  the  fact  that 
men  were  "  too  fond  of  their  younger  sons,"  "  the  court  of 
Henry  II  made  the  rule  of  primogeniture  apply  to  all  free- 
men. Later  customary  primogeniture  applied  even  to  vil- 
lein tenures. 

Yet  in  some  boroughs  the  ancient  liberty  of  will  had 
been  preserved.*  Under  the  chancellor  the  practice  of  dis- 
posing of  uses  of  land  by  will  became  prevalent.^  The  de- 
vise was  merely  the  disposition  of  a  use.  The  Statute  of 
Uses  sought  to  abolish  the  power  of  devising  lands,  but  it 
was  ineffectual.     The  Statute  of  Wills  (1540)  enabled  the 

1  Pollock  and  Maitland,  op.  cit.,  ii,  pp.  316-7. 

2  Ibid.,  ii,  p.  338. 

»  Ibid.,  ii,  p.  326.  *  Ibid.,  ii.  p.  261. 

*  Glanville,  quoted  by  Pollock  and  Maitland,  op.  cit,  ii,  p.  262. 
«  Digby,  op.  cit.,  p.  377.  "^  Ibid.,  p.  377- 
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tenant  in  fee  simple  "  to  give  by  his  last  will  and  testament 
in  writing  "  all  lands  in  socage  and  two-thirds  of  those  in 
knight's  service.  The  abolition  of  military  tenures  (1660) 
made  all  lands  devisable.  The  security  of  wills  was  aided 
by  the  Statute  of  Frauds  which  made  signature  and  three 
or  four  witnesses  necessary,  and  the  Wills  Act  (1834)  for- 
bade voiding  the  will  on  account  of  the  incompetency  of  a 
witness  or  on  account  of  the  interest  of  a  witness.  The  in- 
tention of  the  testator  is  made  the  basis  of  interpretation 
and  fees  simple  are  created  by  the  courts  on  the  slightest 
evidence  of  intention  to  create  them.  The  Wills  Act  made 
words  of  inheritance  unnecessary  to  pass  a  fee  simple  and 
made  the  will  include  lands  subsequently  acquired,  which  it 
had  never  done  before.  The  will  was  made  to  include  all 
property,  contingent,  executory  and  future  interests,  and 
rights  of  entry  and  copyholds.  Before  this  act  a  devise  of 
land  passed  only  leasehold  and  copyhold  if  the  testator  had 
no  freehold  at  the  time  of  the  will.*  A  devise  of  real  estate 
without  any  words  of  limitation  passes  the  whole  of  the 
testator's  interest.*  A  devise  of  real  estate  to  a  trustee  or 
executor  will  give  him  the  whole  interest  of  the  testator,  un- 
less an  express  or  implied  smaller  estate  is  given  him.  By 
the  Land  Transfer  Act  (1897)  real  estate  is  treated  like 
chattels  real  and  terms  of  years  in  land,  and  does  not  pass 
directly  to  the  devisee,  but  only  after  transfer  from  the  per- 
sonal representative,  who  will  have  power  to  sell  the  lands 
for  the  payment  of  the  testator's  debts.  The  construction 
of  wills  is  "  limited  only  by  the  possibilities  of  language." ' 
The  power  of  bequest  is  now  free.  "  It  is  probable  that  at 
the  present  day,  the  amount  of  property  that  passes  by  de- 
scent in  the  course  of  any  year  is  comparatively  small."  ' 

»  Jenks,  op,  cit,  p.  362.  ^  /^^^  p  3(56. 

» Ibid.,  p.  192. 
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Yet  intricate  settlements  have  long  prevented  freedom 
of  property  devise.  "A  settlement  is  any  instrument  or  in- 
struments by  virtue  of  which  an  interest  in  land  stands 
limited  to  or  in  trust  for  any  person  by  way  of  succession."  ^ 
Its  object  is  to  limit  the  successive  legal  interests  in  land 
and  so  provide  for  the  members  of  a  family,  usually  pre- 
ferring males;  or  a  personal  settlement  is  one  in  which 
property  is  treated  as  an  instrument  for  providing  a  cer- 
tain amount  of  income.  A  settlement  is  a  successful  evas- 
ion of  the  rule  against  perpetuities.  But  even  these  re- 
strain alienation  only  by  custom.  The  Settled  Land  Acts 
(1856-1882)  undertake  to  make  all  settled  land  subject  to 
alienation.  The  tenant  in  tail  may  sell  the  land,  exchange 
or  partition  to  lease;  he  may  dedicate  it  to  a  public  use, 
or  mortgage  it  or  effect  improvements  out  of  any  capital 
arising  from  sale  of  settled  land.'  This  is  almost  abso- 
lute ownership,  although  all  the  persons  entitled  under  the 
settlements  are  protected. 

The  heir  as  well  as  the  testator  has  gained  greater  free- 
dom. He  is  no  longer  a  universal  successor  to  all  the 
obligations  of  his  ancestor.  He  is  disentangled  from  the 
ancestral  personality.  But  as  late  as  a  century  after  the 
conquest  the  heir  was  bound  to  warrant  the  reasonable  gifts 
of  his  ancestor  to  grantees  or  their  heirs,  and  the  liability 
was  not  limited  to  the  amount  of  property  inherited  from 
the  same  source.*  In  Bracton's  time  he  was  bound  only 
to  the  extent  of  the  property  that  descended  to  him.*  But 
the  heir^s  persona  or  representation  of  his  ancestor  has 
for  centuries  been  confined  to  land.**     By  the  time  of  Ed- 

1  Jenks,  op.  cit.,  p.  313.  *  Ibid.,  p.  50. 

5  Holmes,  Common  Law,  p.  347. 

*  Pollock  and  Maitland,  op.  cit.,  ii,  p.  343. 

*  Holmes,  op.  cit.,  p.  350. 
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ward  III  the  executor  took  the  place  of  the  heir  in  the 
collection  and  payment  of  debts. 

Recent  acts  have  established  still  more  clearly  the  char- 
acter of  private  property  in  land.  It  has  been  proposed  to 
abolish  primogeniture  as  a  rule  for  intestate  succession. 
The  crown's  right  to  forfeiture  (except  for  outlawry)  was 
abolished  in  1870.  Outlawry  in  civil  cases  was  abolished 
in  1819,  forfeiture  for  waste  in  1833,  the  forfeiture  for 
attempted  alienation  by  feoffment  of  an  estate  greater 
than  that  of  the  alienee,  and  for  alienation  to  an  alien, 
in  1870.  By  the  common  law  only  co-owners  by  inherit- 
ance could  partition.*  By  statutes  (1539)  joint  tenants 
and  tenants  in  common,  or  joint  tenants  for  life  or  for 
years  were  given  the  right  to  enforce  partition.*  The 
Married  Woman's  Property  Act  gave  a  married, woman  the 
same  right  as  a  single  woman  to  acquire,  hold,  dispose  by 
will  or  otherwise,  without  the  intervention  of  a  trustee. 

The  equitable  interest  in  lands  by  which  legal  burdens 
were  escaped  has  been  gradually  subjected  to  legal  burdens. 
By  the  Intestate  Estates  Acts  (1884)  equitable  interests  are 
made  to  escheat  in  the  same  way  as  the  legal  estate. 

In  theory  nothing  in  England  is  unowned  individually. 
"  Strictly  speaking  the  right  to  be  even  on  a  high  way  is 
limited  to  the  purpose  of  passing  and  repassing."  *  Even 
the  air  is  owned.  One  cannot,  technically,  go  over  the  land 
in  a  balloon  without  consent.*  The  land  belongs  to  the 
ov^ner  to  the  heights  above  and  to  the  depths  below. 

Although  a  bold  effort  has  been  made  to  see  how  land 
ownership  has  been  freed  to  approximate  what  is  usually 
understood  by  private  property,  the  existence  of  trusts  and 
building  settlements .  under  which   so  much  land   is  held 

1  Jenks,  op.  cit,  p.  350.  2  Pollock,  Land  Laws,  p.  13. 

» Ibid,,  p.  16. 
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makes  it  scarcely  intelligible  to  speak  of  a  regime  of  private 
property.     It  is  tendency  to  private  property. 

In  all  European  countries  before  the  Revolution  the  land 
systems  were  stamped  with  feudalism.  On  August  4,  1789 
serfdom  was  abolished  in  France.  In  Germany  in  1807-11 
serfdom  was  abolished,  free  purchase  and  sale  of  land  was 
granted  and  permission  to  break  entails  was  given.  Peas- 
ants were  made  complete  owners  by  the  cession  of  one-half 
or  one-third  of  their  holdings.  Austria  abolished  the  whole 
feudal  regime  in  1848.  This  illustrates  the  general  ten- 
dency in  Europe.  Private  property  in  land  became  a  fami- 
liar conception.  This  was  an  accompaniment  of  the  de- 
cline of  monarchy.  *'  Down  to  as  late  a  period  as  i860,  at 
least,  the  tendency  of  land  legislation  was  all  in  one  direc- 
tion. This  was  toward  making  land  an  object  of  individ- 
ual and  uncontrolled  ownership  of  free  contract  and  free 
disposal,  toward  making  it  the  object  of  possession  and 
occhange  in  just  the  same  way  as  a  piece  of  furniture,  a 
horse,  money,  or  any  other  article  at  the  disposal  of  its 
owner.  Within  a  period  of  three-quarters  of  a  century  the 
medieval  bases  of  land  holding  had  been  destroyed  and  an 
individualistic  form  of  tenure  substituted;  land  had  been 
brought  into  the  category  of  personal  ownership.  The  laws 
of  the  middle  of  the  century,  moreover,  over  all  Europe 
seemed  to  tend  toward  a  further  development  of  the  char- 
acteristics of  the  new  system."  * 

While  land  was  becoming  free,  individual  ownership  of 
commercial  and  industrial  privileges  also  developed.  The 
industrial  unification  which  produced  the  gild  continued  in 
national  control  of  commerce  and  industry,  which  deprived 
the  gilds  of  municipal  powers,  of  social  obligations  and  the 

^Cheyney,  E.  P.,  "Recent  Tendencies  in  Land  Tenure,"  in  Annals 
of  the  American  Academy,  Sept.,  1893. 
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determination  of  apprentice  laws.  Edward  VI  confiscated 
the  property  of  religious  and  social  gilds ;  the  statute  of  ap- 
prentices (1563)  took  the  regulation  of  employment  from 
the  crafts.  The  gilds  were  effete  in  the  time  of  Elizabeth.^ 
New  monopolies  were  taking  their  place.  The  queen  in 
the  exercise  of  her  "  prerogative,  the  choicest  flower  in  her 
garden  '*  granted  to  favorites  monopolies  in  the  trade  of 
everything  from  dried  pilchards  and  ox-shinbones  to  Green- 
land whales  and  the  Spice  Islands.  Two  hundred  men  had 
five-sixths  of  the  foreign  trade  of  England.*  When  the 
queen  was  aiding  Hawkins  to  dispose  of  cargoes  of  slaves 
by  the  loan  of  the  Jesus  and  the  use  of  a  hundred  men  well 
armed  to  encourage  the  Spanish  to  buy,  it  was  inconceivable 
that  commerce  could  be  a  private  property.  Political  func- 
tion was  attached  to  commercial  ownership  as  to  manorial 
lordship.  The  Italian  monopoly  of  the  tin  mines  of  the 
thirteenth  century,  the  Fraternity  of  St.  Thomas  a  Becket 
(1358),  which  had  a  monopoly  of  English  wool  at  Bruges, 
and  became  the  Merchant  Adventurers,  the  great  r^;xilated 
companies,  later  the  joint  stock  companies,  like  the  East 
India  Company  (1600),  in  short  all  of  the  great  companies 
of  several  centuries  had  been  granted,  had  acquired  or  had 
sought  monopoly.  They  were  partnerships  with  the  gov- 
ernment much  as  the  continental  Hanseatic  League  had 
been  an  imperiutn  in  imperio. 

The  right  to  possess  property  in  the  earlier  trading  com- 
panies was  nominally  somewhat  freer  than  that  in  the  gilds. 
Any  merchant  might  be  admitted,  subject  to  exorbitant 
fines.  But  the  trading  in  the  regulated  companies,  like  that 
under  the  gilds,  was  individual  under  the  rules.  The  fail- 
ure of  individual  traders  made  necessary  the  joint  stock  or- 

*  Cunningham,  Growth  of  Industry  and  Commerce  in  England,  p.  45- 
2  Hume,  quoted  by  Baldwin,  Modern  Political  Institutions,  p.  165. 
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ganizations.  Unlike  modern  corporations,  these  companies 
forbade  their  members  to  have  membership  in  other  com- 
panies. 

The  right  to  the  privileges  of  these  companies  was  also 
burdened  with  the  religious  duties  of  the  corporation  to  its 
servants,  such  as  taking  to  the  Spice  Islands  the  craft  gild 
custom  of  morning  and  evening  prayers — a  sort  of  "  wel- 
fare work,"  probably  not  without  an  eye  to  the  commercial 
advantages  of  sobriety.  A  more  serious  limitation  was  the 
centuries  of  minute  government  regulation.  Political  unity 
was  not  exercised  in  the  guarantee  of  individual  liberty,  un- 
til it  had  secured  the  strength  of  the  realm,  through  the 
effective  regulation  of  commerce  and  industry.  The  for- 
eign trade  was  subject  to  the  necessity  of  keeping  the 
bullion  at  home.  The  succeeding  policy  of  keeping  the 
balance  of  trade  at  home  also  prevented  freedom.  Pro- 
tection to  home  industries  required  sumptuary  laws  as  to 
consumption.  Thus  serge  was  substituted  for  silk  by  law 
for  the  covering  of  buttons  and  working  of  button  holes 
(1738).^  The  regulation  of  one  industry  even  for  its  pro- 
motion was  destructive  of  other  industries,  and  while  de- 
veloping commerce,  made  uncertain  the  conditions  of  own- 
ership. When  the  ancient  municipal  commerce  of  the  four- 
teenth century  had  grown  to  national  commerce,  when  a 
stable  commercial  realm  had  been  erected  and  before  its 
regulation  had  been  relaxed,  a  new  stage  of  liberty  to  own 
had  developed.  Opposition  to  personal  monopolies  was 
effectual  in  an  act  of  1623.  They  were  re-established  by 
Charles  I ;  but  all  monopolies  not  confirmed  by  parliament 
were  practically  abolished  in  1689.  At  the  beginning  of 
the  eighteenth  century,  while  special  charters  were  still 
necessary,  so  many  companies  were  chartered  as  to  indi- 
*  Cunningham,  op.  cit.,  p.  338. 
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cate  liberty.  In  .1720,  for  example,  two  hundred  com- 
panies were  chartered,  including  one  for  Making  Salt 
Water  Fresh.  To  trace  fully  the  liberty  to  own  freely 
commerce  and  industry,  it  would  need  to  trace  the  develop- 
ment of  political  and  intellectual  liberty,  the  modem  free- 
dom of  interest,  the  legalizing  of  the  negotiability  of  notes, 
a  practice  developed  by  the  merchants,  the  stability  of  the 
currency,  the  establishment  of  the  Bank  of  fengland  in 
1694;  the  introduction  of  fire  and  life  insurance  (1680- 
1700)  ;  the  appearance  of  thousands  of  independent  mer- 
chants and  adventurers;  the  increase  of  skill  and  provi- 
dence, and  of  "  capital,"  both  real  capital  and  money  and 
credit,  by  which  the  modern  "fluidity  of  property"  was  pro- 
duced. Money  is  the  destruction  of  the  "  static  "  state  and 
a  necessity  to  the  ownership  of  "  incorporeal  hereditaments." 
Trade  in  money  assimilates  all  property  to  chattels.  Stock 
jobbing  was  already  "  scandalous  "  at  Defoe's  time.  The 
South  Sea  Company  (171 1-48)  sold  shares  of  the  par 
value  of  100  at  1200,  which  led  to  a  bill  to  suppress  "the 
infamous  practice  of  stock  jobbing."  The  mercantilist  policy 
and  the  industrial  regulations  were  outgrown  by  the  in- 
dustrial development  which  they  themselves  had  wrought. 
The  Act  of  1834  enfranchised  the  factory  towns.  The  regu- 
lation of  commerce  and  the  prohibition  of  colonial  manu- 
factures was  changed  by  the  loss  of  the  American  colonies. 
Freer  trade  was  secured  in  the  colonies  by  Huskisson. 
Commercial  treaties  (1823)  were  made  in  abrogation  of 
hostile  tariflfs  and  protective  rules.  The  tariff  was  removed 
in  1842  and  the  corn  laws  were  abandoned  in  1846. 

Property  in  commerce  was  becoming  as  free  as  property 
in  land  and  men  had  already  been.  Thus  Pitt  in  1783  op- 
posed the  proposition  to  take  the  government  of  the  30,- 
000,000  people  of  India  away  from  the  East  India  Com- 
pany as  an  "  inequitable  confiscation  of  property."     This 
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illustrates  the  modern  belief  in  the  immemorial  sanctity  of 
property.  The  first  result  of  the  liberty  to  own  industry 
and  trade  was  naturally  a  predominant  form  of  ownership 
less  corporate  in  character  than  that  under  gilds  and  mono- 
polies. But  the  nature  of  co-operative  production  produces 
co-operative  forms  of  ownership.  It  might  be  said  that  the 
liberty  of  ownership  of  trade  culminated  in  the  individual 
ownership  of  factories  and  that  the  development  of  cor- 
porations should  be  considered  not  as  liberty  of  ownership, 
but  as  limitation  of  ownership.  But  if  there  is  a  general 
period  of  liberty  to  own  all  the  possible  forms  of  ownership, 
the  liberty  to  own  shares  in  corporations  must  be  embraced 
in  it.  Modern  corporations  were  fully  established  in  the 
nineteenth  century.  The  earlier  corporate  forms  as  shown 
already,  were  not  definitely  limited  in  membership  and 
were  not  distinguishable  from  political  sovereignties;  the 
acta  persona  could  not  come  out  of  the  canon  law  to  be 
applied  to  technical  corporations,  until  the  gilds  and  mono- 
polies had  been  crystallized  to  select  and  closer  bodies. 
They  must  approach  nearer  to  individual  activity  before 
receiving  individual  freedom.  This  growing  freedom  re- 
ceived aid  in  the  acts  (1825-7)  conceding  the  right  of 
workingmen  to  organize.  Many  associations  without 
charters  were  in  business  under  company  names.  Many 
great  banking  institutions  existed  without  incorporation. 
The  first  general  incorporation  law  was  passed  in  1844, 
the  Joint  Stock  Companies  Registration  Act  requiring  re- 
gistration of  purpose,  capital,  subscription,  duration  and 
other  particulars.  The  members,  however  were  under  the 
same  liability  as  an  ordinary  partner.  By  subsequent  acts 
(1856-62)  limited  liability  companies  may  be  formed.  Be- 
tween 1862  and  1890,  35,000  companies  were  incorporated. 
The  internal  disintegration  resultant  on  the  development 
of  strong  national  unity  had  resulted  in  the  modern  concep- 
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tion  of  private  property  in  all  things  capable  of  being  owned. 
At  the  beginning  of  the  nineteenth  century  England  was 
filled  with  want  and  misery  and  child  labor.  Labor's  im- 
portance relatively  to  capital  declined.  Economic  respon- 
sibility was  detached  from  economic  opportunity.  It  is  not 
possible  to  assert  the  relation  of  these  facts  to  each  other. 
But  reference  to  statistics  is  inconvenient  to  the  individ- 
ualistic theory  of  a  regime  of  private  property. 

The  mythical  period  of  laissez  faire  was  somewhere  about 
the  transition  from  the  older  limitation  to  a  new  limitation, 
a  new  tendency  to  estate.  It  may  be  examined  whether 
the  modern  liberty  of  property  contained  or  contains  the 
embryo  of  its  successor. 

The  struggle  of  the  underworld  must  be  allowed  some 
influence  in  both  the  liberation  and  the  subsequent  limita- 
tion of  property.  Thus  the  demand  of  the  peasants  (1381) 
*'  that  all  men  from  henceforth  might  be  enfranchised  to 
buy  and  sell  in  every  county,  city,  borough,  town,  fair, 
market  or  other  place  within  the  realm  of  England,"  was 
prophetic  of  liberty ;  while  the  complaint  of  John  Ball  looked 
still  further :  "A  ye  good  people  the  mater  gothe  not  well 
to  pass  in  Englande,  nor  shall  not  do  tyll  everything  be 
common  and  that  there  be  no  villayns  nor  gentylmen."  * 
The  Christianity  of  Wycliffe  was  somewhat  influential  in 
the  mitigation  of  property. 

Slavery  -was  not  extensive  because  it  was  unnecessary.* 
The  same  reason  allowed  its  complete  limitation  before  the 
modern  limitation  of  the  other  forms  of  ownership  began. 
Queen  Elizabeth,  who  exercised  the  royal  prerogative  of 
beating  her  maids  of  honor  black  and  blue  and  sold  slaves 

1  Froissart,  quoted  by  Jusserand,  English  Wayfaring  Life,  p.  275. 

2  Cf.  supra,  p.  60. 
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abroad,  set  free  the  bondmen  at  home/  Charles  II  abol- 
ished slavery  by  statute.  The  slave  trade  was  prohibited 
in  1807.  In  1833  all  slaves  in  British  territory  were  eman- 
cipated with  £20,000,000  indemnity. 

The  first  freeing  of  the  land  while  excluding  inferior 
tenants,  did  not  result  in  the  immediate  concentration  of  the 
land  in  the  hands  of  the  lords.  Much  of  the  enclosure 
was  by  small  freeholders.  The  wars  of  the  Roses  depleted 
the  nobility  and  aided  in  the  rise  of  the  yeomanry.  But 
after  1688  the  landed  gentry  were  politically  supreme  and 
crushed  the  yeomanry  by  the  unhindered  exercise  of  private 
property  rights.  The  yeomen  could  not  meet  the  system 
of  large  farming,  nor  defend  themselves  against  the  un- 
lawful enclosures  by  the  rich.  The  poor  law  often  com- 
pelled them  to  contribute  through  the  rates  to  the  support 
of  the  tenants  of  the  rich  neighbor.^  When  he  was  not 
otherwise  dispossessed,  the  small  farmer  was  ruined  by  the 
low  prices  and  by  the  greater  proportionate  cost  of  his  en- 
closure as  compared  to  the  large  farmer.^  And  the  peas- 
ant whose  allotment  in  a  common  might  be  an  acre  was 
compelled  to  sell  both  his  acre  and  his  cow  to  his  rich 
neighbor.*  "  The  English  yeoman  of  the  days  of  Henry 
V  and  Queen  Elizabeth  as  a  class  has  disappeared  en- 
tirely." "  Concentration  of  wealth  is  proof  of  liberty  and 
prophecy  of  limitation.  It  is  evidence  that  ownership  is 
untrammeled,  for  property  has  much  greater  accumulative 
powers  than  men  have.  There  were  perhaps  200,000  land 
owners  in  the  eighteenth  century.  A  hundred  years  later 
there  were  perhaps  30,000.®  Concentration  of  ownership 
need  not  immediately  constitute  a  limitation  of  the  form 

1  Brodrick,  op.  cit,  p.  176.         ^  Gibbins,  Industry  in  England,  p.  279. 
'  Cunningham,  op.  cit,  p.  477.         *  Ibid.,  p.  487. 
5  Brodrick,  op.  cit,  p.  164.  « Ibid.,  pp.  156-7. 
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of  property,  but  it  becomes  a  limitation  of  its  substance, 
since  the  people  who  are  dependent  on  the  land  and  who 
give  it  value  continue  to  live  and  become  incidents  of  own- 
ership that  presage  future  customary  claims.  If  it  should 
be  found  that  the  attained  equilibrium  of  classes  cannot  be 
widely  disturbed  without  impunity  then  private  property 
seems  to  be  yielding  to  estate.  It  seems  impossible  to  regard 
private  property  in  land  as  an  unchangeable  institution  if 
there  is  truth  in  Brodrick's  statement  of  twenty-five  years 
ago  that  one  one  hundred  and  seventieth  of  the  population 
owned  one  acre  each,  that  four-fifths  of  the  land  was  owned 
by  4000  persons.^  It  seems  more  intelligible  to  explain 
the  present  land  system  as  an  advance  in  some  new  form 
of  estate,  if  it  is  true  that  the  proportion  of  land  holders 
was  ten  times  greater  at  Domesday  than  in  1880.'  More- 
over the  real  property  law  has  remained  stamped  with  feud- 
alism. "  From  the  time  of  the  introduction  of  methods  of 
breaking  the  entail  to  the  institution  of  family  settlements, 
the  ownership  of  land  was  more  absolute  and  its  disposi- 
tion less  restricted  than  it  had  been  for  two  centuries  be- 
fore or  than  it  has  been  since."  *  Intricate  settlements  now 
take  the  place  of  the  older  entail,  until  a  much  larger  area 
is  under  family  settlements  than  under  free  disposal* 
There  is  less  liberty  of  disposition  than  there  was  in  the 
seventeenth  and  eighteenth  centuries.  The  result  of  time 
and  change,  with  the  survivals  from  the  successive  periods, 
make  the  land  system  **  a  structure  of  the  most  complex 
and  heterogeneous  kind." 

Minute  attention  cannot  here  be  given  to  the  numerous 
rights  in  alieno  solo,  known  as  servitudes,  such  as  "  com- 
mons "  or  rights  of  pasturage,  gathering  acorns,  cutting 

1  Brodrick,  op.  cit.,  p.  164.  2  /^v/..  p.  172. 

» Ibid.,  p.  32.  *  Ibid.,  p.  32. 
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turf,  fishing  or  estovers,  cutting  timber  and  furze,  fran- 
chises, advowsons,  tithes,  annuities,  sporting  rights,  water- 
courses, lights,  rights  of  support — all  rights  which  limit 
ownership  for  individual  and  social  benefit  in  the  land  to 
which  they  are  attached.  The  Statute  of  Limitations  shows 
the  nature  of  ownership  as  a  social  institution.  A  man  may 
not  "  sleep  upon  his  rights  "  and  then  dispossess  the  actual 
possessor.  No  entry,  distress  or  action  shall  be  brought 
to  recover  any  land  or  rent,  but  within  twelve  years  after 
the  right  to  bring  the  same  shall  have  accrued  to  the  per- 
son seeking  to  enforce  it.  New  rights  of  tenants  have  been 
developed  by  recent  efforts  to  ameliorate  their  condition. 
By  the  Agricultural  Holdings  Acts  (1851-1883)  the  ten- 
ant's improvements  on  the  property  are  secured  to  him. 
The  Allotment  Acts  of  1887  ^"d  1894  also  allow  local  au- 
thorities to  buy  land  by  agreement,  if  possible,  or  by  au- 
thority, if  necessary,  to  sublet  to  small  tenants.  The  policy 
of  enclosing  commons  has  been  reversed  since  1865. 

Measures  have  been  taken  to  relieve  the  oppression 
wrought  upon  the  Irish  by  private  property  in  land.  Of  the 
various  legislative  enactments  dealing  with  Ireland  between 
the  years  18 16  and  1842,  no  fewer  than  thirty-two  were 
in  favor  of  the  landlord  while  legislation  entirely  neglected 
the  tenant.^  The  idea  of  absolute  ownership  prevailed  in 
the  government's  dealings  with  land,  in  the  twenty  years 
after  1845.^  I^  was  sought  to  compensate  the  tenant  for 
starvation,  disease,  and  "clearances"  by  consolidating  farm- 
ers, and  to  discourage  his  habit  of  shooting  landlords,  with- 
out disturbing  the  absolute  property  right  of  the  owners. 
A  commission  proposed  to  determine  what  compensation 
should  be  given  the  tenant  for  work  was  killed  by  the  cry 

1  Taswell-Langmead,  op.  cit,  p.  641. 

»  See  Dunning,  W.  A.,  Political  Science  Quarterly,  vol.  7,  p.  504  et  seq. 
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of  "confiscation."  The  next  twenty  years  secured  legal 
recognition  of  the  tenant's  right.  Gladstone's  Landlord 
and  Tenant  Act  (1870)  secured  property  rights  for  tenants, 
fixed  tenure  and  compensation  for  eviction.  The  landlord's 
right  to  demand  any  rent  he  pleased  was  not  yet  disturbed. 
In  more  recent  years  efforts  have  been  made  to  turn  the 
tenant  into  a  proprietor.  The  Land  Law  of  1887  secured 
the  free  sale  of  tenant  rights,  a  secure  term  of  fifteen  years, 
renewable  forever  and  fixed  rent  during  a  term  on  condition 
of  due  payment,  no  waste  and  no  subletting.  Then  there  was 
judicial  reduction  of  rents  from  1881  to  1886  of  18.2  per  cent. 
Compulsory  expropriation  of  land  has  more  recently  been 
resorted  to.  By  the  Ashbourn  Acts  (1885-7)  the  whole 
amount  of  the  purchase  price  was  advanced  to  the  tenant 
with  repayment  in  forty-nine  years,  interest  4  per  cent  By 
the  law  of  1903  $500,000,000  was  to  be  loaned  to  Irish 
farmers  at  3^4  P^r  cent. 

Limitation  of  the  use  of  industrial  privileges  has  been 
so  continuous  that  it  is  not  possible  to  fix  any  beginning  of 
the  increasing  limitation  of  the  present.  The  personality 
of  the  servant,  the  chief  resource  of  industrial  ownership, 
has  been  recognized  in  many  ways.  Before  the  doctrine  of 
free  contract  became  supreme  in  English  political  philo- 
sophy, legislation  in  behalf  of  labor  was  already  develop- 
ing. In  1802  the  first  child  labor  law  was  passed.  "  Fiom 
this  humble  beginning  the  protection  of  the  state  was  gradu- 
ally extended  to  "  young  people,"  to  the  textile  industries 
(1833);  to  women  (1844);  then  to  all  large  industries 
(1854)  then  to  the  smaller  workshops  generally  (1867) 
and  finally  blossomed  out  into  full  fledged  factory  acts  reg- 
ulating industry  generally  in  behalf  of  the  health  and 
safety  of  the  laboring  population.  Under  the  individual- 
ism of  the  strong,  labor  unions  of  the  weak  inevitably 
gained  in  strength  and  struggled  for  the  vestiges  of  status 
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against  the  insecurity  of  an  age  of  contract.  The  neces- 
sity for  doing  something  about  the  distress  of  labor  led 
to  the  repeal  of  the  statutes  against  combinations,  thus 
giving  some  legal  status  to  the  influence  of  labor  unions. 

The  individual  liberty  made  possible  by  political  unity 
reacted  on  that  unity  with  measures  of  equality,  such  as 
the  Habeas  Corpus  Act,  right  of  petition,  destruction  of 
governmental  absolutism,  the  ascendency  of  the  House  of 
Commons  after  ages  of  struggle  with  autocracy.  As  unity 
became  absolute,  absolutism  became  corporate.  Under  this 
diffused  unity,  economic  liberty  grew.  The  new  centraliza- 
tion perhaps  presages  some  new  and  better  adjusted  owner- 
ship, private  property  shorn  of  some  of  its  anti-social  power, 
possibly  the  national  middle  class  hereditary  estates  sug- 
gested by  Gneist.* 

1  Quoted  by  Taswell-Langmead,  op.  cit.,  p.  643. 


CHAPTER  V 
Liberty  to  Own  Slaves  in  America 

Liberty  of  ownership,  private  property,  in  America  as 
in  England  was  greatest  with  the  completion  and  demo- 
cratization of  political  unity  under  the  influence  of  the  senti- 
ment best  expressed  by  John  Woolman :  *  "  I  believe  that 
liberty  is  the  natural  right  of  all  men  equally."  It  is  un- 
necessary to  detail  the  establishment  of  the  constitution  and 
of  universal  suffrage,  a  political  privilege  essential  to  lib- 
erty of  ownership.  Franklin  said  to  those  who  have  no 
landed  property,  *'  the  allowing  them  to  vote  for  legislators 
is  an  impropriety."*  Hamilton  said:  "  Those  who  have 
no  property  have  no  will  of  their  own."*  Calhoun  said: 
"  There  has  never  yet  existed  a  wealthy  and  civilized  so- 
ciety in  which  one  portion  of  the  community  did  not  in 
point  of  fact  live  on  the  labor  of  the  other."  *  They  but 
repeated  Plato  and  Aristotle,  who  thought  virtue  (ability) 
impossible  without  leisure.  Hence  those  who  labor  to  live 
are  not  fit  to  govern.  Lincoln  modernized  this  sentiment: 
"A  Yankee  who  could  invent  a  strong  handed  man  without 
a  head  would  receive  the  everlasting  gratitude  of  the  mud- 
still  advocates."  However  unreal  the  right  of  property  may 
be  to  the  propertyless,  its  nominal  concession  to  all  men  was 
completed  by  the  grant  of  civil  and  political  rights  to  "  the 

1  Sermon,  p.  9.  ^  Merriam,  American  Political  Theories,  p.  84. 

» Ibid.,  p.  239. 
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Strong  handed  man  without  a  head."  When  however  this 
point  had  been  reached,  the  extension  of  the  suffrage  ceased 
to  be  a  guarantee  of  private  property  of  the  completest  form 
and  became  a  restriction.  The  extension  of  liberty  is  its 
own  restriction. 

Although  private  property  in  slaves  had  not  come  to  be 
held  immutable  before  its  national  guarantee  yet  it  had 
long  been  a  virtual  right  of  Englishmen  in  America.  It 
was  found  chiefly  in  the  south,  since  in  the  north  as  in 
England,  the  limitations  of  nature  made  possible  the  ap- 
propriation of  the  services  without  the  appropriation  of  the 
servant.  Goldwin  Smith  says :  *  "  The  sole  source  of  slav- 
ery was  in  the  desire  of  Europeans  in  a  languid  climate  to 
have  the  work  done  for  them  instead  of  doing  it  them- 
selves." George  Washington  complained  that  the  farm- 
ers actually  had  to  work  beside  their  servants  to  make  a 
profit.  An  English  slave  agent  in  Georgia  said :  "  It  is  as 
clear  as  light  itself  that  negroes  are  as  essentially  necessary 
to  the  cultivation  of  Georgia  as  axes,  hoes  or  any  other 
utensil  of  agriculture."  '  Had  not  the  Dutch  sailed  up  the 
James  with  African  creatures  capable  of  domestication,  it 
is  probable  that  the  incipient  form  of  slavery  known  as  in- 
denture might  have  become  a  system  of  slavery,  by  the  use 
of  penalties  and  other  devices  for  extending  the  time  of 
indenture,  such  as  were  already  in  use.  Indeed  the  first 
colonists  were  themselves  the  victims  of  the  rapacity  of 
the  London  Company.  Dreaming  of  gold  they  found 
chains,  marching  to  their  daily  work  in  squads  under  the 
lash  and  subject  to  penal  servitude  for  petty  offences."  In 
1 6 19  one  hundred  poor  boys  and  girls  were  taken  from 

1  The  United  States,  p.  221. 

«  Burghardt-DuBois,  Slave  Trade,  p.  8. 

»  Ballagh,  White  Servitude  in  Virginia,  pp.  24-6. 
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the  streets  of  London  to  be  bound  to  the  tenants  for  a 
term  of  years,  at  the  end  of  which  time  they  were  to  be- 
come tenants  at  halves.^  Men  were  transported  for  crime 
or  were  inveigled  by  false  promises  to  sail  for  America  there 
to  be  bound  out  for  passage  if  they  found  no  place.  Be- 
tween 1664  and  1 67 1  fifteen  hundred  a  year  of  these  "  kids  ** 
were  sent  to  Virginia.*  In  1683  there  were  in  Virginia 
3000  slaves  and  12,000  servants.'  This  system  spread 
through  all  the  colonies.  By  the  infliction  of  penalties  the 
term,  usually  from  two  to  ten  years,  might  be  prolonged  to 
perpetual  servitude.  Thus  in  Virginia  runaways  were  fined 
double  time.  Many  of  these  servants  were  transported  con- 
victs, frequently  political,  whose  blood,  perhaps,  still  flows 
in  American  veins.  "  Perhaps  fifty  thousand  convicts  were 
sent  to  nine  American  colonies."  *  These  servants  were 
wont  to  run  away.  "Ran  away  from  Rev.  D.  Magill,  Upper 
Marlborough,  Maryland,  a  servant  clothed  with  damask 
breeches  and  vest,  black  broad  cloth  coat,  broad  cloth  cloak 
of  copper  color,  lined  and  trimmed  with  black  and  wearing 
black  stockings."  ^  One  Sarah  Wilson,  a  maid  of  honor  to 
the  queen,  stole  some  valuable  jewels  and  was  transported 
to  Maryland  in  1771  where  she  was  sold.  She  escaped 
and  assumed  the  title  of  "  Princess  Susanna  Caroline 
Matilda,  sister  to  our  sovereign  lady  the  queen."  Hav- 
ing courtly  clothing  and  jewels  and  the  queen's  picture,  the 
gentlemen  of  the  farther  south,  to  which  she  fled,  gave  her 
the  homage  and  the  loans  due  a  princess,  until  her  master's 
advertisement  and  the  resulting  hue  and  cry  discovered  the 

*  Ballagh,  op.  cit.,  p.  29. 

« Ihid.,  p.  36.  8  Ibid.,  p.  93- 

*  Butler,  "  British  Convicts  Shipped  to  American  Colonies,"  in  Amer- 
ican Historical  Review,  ii,  p.  12. 

*  Ihid.,  p.  29. 
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fact  that  her  serene  highness  was  after  all  only  vagabond 
property.*  One  Henry  Justice,  Esquire,  of  the  Middle 
Temple,  stole  from  the  library  of  Trinity  College,  Cam- 
bridge, "  a  Field's  Bible^  with  cuts  and  common  prayers, 
value  25I.,  Newcastle's  Horsemanship,  value  lol.,  several 
other  books  of  great  value,  several  tracts  cut  out  of  books, 
etc."  "  Being  brought  before  the  court  he  desired  them  as 
they  had  discretionary  power  either  to  transport  or  to  burn 
in  the  hand,  etc.,  he  might  not  be  sent  abroad,  which  would 
first  be  a  great  injury  to  his  children  and  his  clients  with 
several  of  whom  he  had  great  concerns;  secondly  for  the 
sake  of  the  university.  He  had  a  number  of  books  belong- 
ing to  them,  some  sent  to  Holland,  and  if  he  were  trans- 
ported he  could  not  make  restitution.  As  for  himself  he 
would  rather  go  abroad  having  lived  in  credit  before  this 
unhappy  mistake."  He  was  transported.  Possibly  he  be- 
came the  tutor  of  George  Washington,  who  was  educated, 
according  to  Boucher,  by  a  convict  servant  whom  his  father 
bought  for  a  school  master.* 

This  temporary  form  of  wealth  was  publicly  encouraged 
in  various  states,  by  bounties,  as  in  Massachusetts  (1709) 
and  by  the  sale  of  convicts.  Thus  white  criminals  were 
sold  from  colonial  New  York  to  the  West  Indies.  In  1669 
Governor  Lovelace  ordered  Marcus  Jacobson  to  be  sold  as 
a  servant  to  Barbadoes.  He  had  been  tried  by  a  special 
commission  and  sentenced  to  death,  but  this  sentence  was 
softened  to  whipping,  branding,  imprisonment,  transporta- 
tion and  slavery.'  New  England  Quakers  were  sold  to  the 
Barbadoes  and  elsewhere. 

Many  of  the  incidents  of  property  attached  to  this  partial 

1  Butler,  op.  cit.,  p.  29. 

^Ibid.,  pp.  26-7. 

•  American  Historical  Association  Reports^  1890,  p.  88. 
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ownership.  Servants  could  not  g^  married  without  the 
owner's  consent.  The  right  of  the  servant  to  have  goods 
was  abridged.  The  saddle  does  not  belong  to  the  horse; 
nor  the  bell  to  the  cow.  As  a  yoke  is  put  on  a  fence- jump- 
ing cow,  so  in  view  of  the  peculiar  "  fluidity "  of  this 
property  irons  were  put  on  runaway  servants.  As  horses 
are  taught  by  whipping  not  to  kick,  so  servants  were  whipped 
for  running  away.  As  sheep  in  the  mountain  ranges  are 
daubed  with  red  paint  to  establish  their  owner's  right, 
so  servants  might  be  branded  with  their  master's  mark.  It 
is  said  that  any  one  might  lawfully  kill  a  bound  servant 
who  ran  away.^  In  Pennsylvania  an  indented  servant  could 
be  sent  to  jail — a  sort  of  storage  warehouse — ^by  his  master 
for  an  indefinite  time.  The  right  to  sell  such  property  was 
early  established.  George  Sandys,  the  treasurer  of  Vir- 
ginia, in  1623  was  forced  to  sell  the  only  remaining  eleven 
servants  of  the  company  for  mere  lack  of  provisions,  and  a 
planter  sold  seven  men  on  his  plantation  for  one  hundred 
and  fifty  pounds  of  tobacco.^  Thereafter  servants  were 
rated  in  inventories  of  estates  and  disposed  of  by  will  and 
deed  with  other  property.  The  servants  could  be  levied  on 
for  the  debts  of  the  master  equally  with  his  goods  and 
chattels.  This  property,  being  of  less  value  than  slaves,  was 
used  up  with  less  care  and  the  condition  of  white  servants 
was  often  worse  than  that  of  black  servants  who  were  worth 
saving.  Wm.  Eddis,  surveyor  of  customs  of  Annapolis, 
said  in  1770  that  since  negroes  were  a  property  for  life, 
the  death  of  slaves  in  the  prime  of  youth  and  strength  was  a 
material  loss  to  the  proprietor ;  they  were  therefore  in  almost 
every  instance  under  more  comfortable  circumstances  than 

1  Talcott  Williams,  Labor  a  Hundred  Years  Ago,  pp.  5-6,  and  Mc- 
Cormac,  White  Servitude  in  Virginia,  p.  57. 

2  Ballagh,  op,  cit.,  p.  43. 
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the  miserable  European,  over  whom  the  rigid  planter  exer- 
cised an  inflexible  severity.^  They  were  strained  to  the  ut- 
most to  perform  their  allotted  labor.  But  there  were  restric- 
tions on  this  property.  In  case  of  the  abuse  of  a  servant 
by  his  master  the  court  could  sell  the  servant  away  from 
his  master.  In  1662  private  burial  was  forbidden  in  order 
to  prevent  the  whipping  of  servants  to  death.  In  1765  the 
practice  of  binding  illegitimate  children  of  servants  for  thirty- 
one  years — a  most  important  step  in  this  incipient  slavery — 
was  declared  by  the  legislature  to  be  an  unreasonable  sever- 
ity to  such  children.  In  North  Carolina  masters  were  fined 
£5  for  freeing  sick  servants  from  obligations,  or  discharg- 
ing them  without  trying  to  heal  their  malady.*  In  1662 
an  act  was  passed  in  North  Carolina  to  give  the  servants 
"  propriety  in  their  own  goods  and  by  permission  of  their 
masters  to  dispose  of  the  same  to  their  own  advantage."  * 

It  was  not  however  due  chiefly  to  legal  restrictions  but 
to  the  economic  superiority  of  black  slavery  that  indenture 
was  superseded,  and  definitely  abolished  by  various  state 
constitutions  during  the  next  century.  Possibly  also  the 
passing  of  feudal  incidents  on  land  aided  in  the  extension  of 
slavery  and  substituted  this  for  the  feudal  ownership  of 
men.  Thus  in  Georgia,  upon  the  establishment  of  fee  sim- 
ple in  land  and  unrestricted  slavery,  the  population  increased 
from  2,000  in  1750  to  10,000  whites  and  8,000  negroes  in 
1766.*  Governor  William  Berkeley  reported  in  1670  that 
there  were  2,000  black  slaves  to  6,000  Christian  servants.*^ 
In  1790  there  were  700,000  slaves  of  whom  40,000  were  in 

1  Hart,  American  History  Told  by  Contemporaries,  vol.  ii,  p.  309. 

2  Bassett,  Slavery  and  White  Servitude  in  North  Carolina,  p.  250. 
»  DuBois,  op.  cit.,  p.  3. 

*  Banks,  Land  Tenure  in  Georgia,  p.  14. 
^  Hart,  op.  cit.,  i,  p.  240. 
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the  north.*  Thus  this  form  of  ownership  attained  to  the 
greatest  freedom.  Negroes  were  house  servants  and  farm 
hands  in  New  England  and  New  York,  lived  under  "  a  mild 
serfdom  "  in  Pennsylvania  and  New  Jersey,  under  an  aris- 
tocratic caste  system  in  Virginia  and  Maryland,  and  further 
south  were  more  completely  beasts  of  burden,  for  there  in 
time  their  spendthrift  masters  subjected  them  to  such  legal 
punishments  as  burning,  crucifixion  and  starving.^  The  at- 
tachment that  sentimental  owners  feel  for  things  they  have 
long  owned,  particularly  for  live  things,  was  formed  in  a 
peculiar  degree  for  many  slaves.  And  the  chattels  often 
returned  a  human  affection.  They  adopted  and  emphas- 
ized the  religious  sentiments  of  their  masters,  and  through 
the  devotion  therein  inculcated  they  strengthened  their  own- 
ers' claim  upon  themselves,  as  a  dog  cannot  be  driven  away 
from  its  master. 

Slavery  was  based  on  custom.  The  common  and  statute 
law  of  England  gave  it  no  legal  existence.  In  1772  in 
England  the  "  Somersett  decision  "  disallowed  a  claim  to  a 
slave  who  had  been  turned  out  when  sick  and  then  re- 
claimed, because  the  law  did  not  recognize  "  so  high  an  act 
of  Dominion."  *  The  colonial  charters  are  silent.  The  se- 
curity of  slave  property  was  not  attained  at  once.  Thus 
Samuel  Sewell  said  in  1700:*  "These  Ethiopians,  black 
as  they  are,  seeing  they  are  sons  and  daughters  of  the  first 
Adam,  the  brothers  and  sisters  of  the  last  Adam  and  the 
offspring  of  God,  they  ought  to  be  treated  with  a  respect 
agreeable."  There  was  much  of  such  opposition.  The 
German  town  Quakers  as  early  as  1688  registered  a  vote 
against  the  "  traffic  in  menbody."  ^    New  Jersey  freeholders 

1  Thomas,  The  American  Negro,  p.  7.  ^  DuBois,  op.  cit.,  p.  6. 

«  Lalor's  Encyclopedia,  "  Slavery." 

*  Hart,  op.  cit.,  i,  p.  297.  ^'  Hart.  op.  cit.,  ii,  p.  291. 
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had  declared  (1676)  that  all  and  every  person  and  persons 
inhabiting  the  said  provinces  shall  as  far  as  in  us  lies  be 
free  from  oppression  and  slavery.*  Duties  on  imports  were 
frequent  in  all  the  colonies  throughout  the  eighteenth  century. 
Pennsylvania  (171 2)  prohibited  the  slave  trade,  but  the  act 
was  promptly  disallowed  by  England.^  South  Carolina 
(1713)  imposed  a  heavy  duty  on  the  trade,  upon  the  dis- 
covery that  "  the  number  of  negroes  do  extremely  increase 
in  this  province  and  through  the  afflicting  providence  of  God 
the  white  persons  do  not  proportionately  multiply,  by  reason 
whereof  the  safety  of  the  said  province  is  greatly  endan- 
gered." '  In  consequence  of  Cato's  insurrection  that  pro- 
vince in  1717  prohibited  the  trade.  The  Privy  Council  dis- 
allowed it.  Oglethorpe  (1733)  prohibited  slavery  itself  as 
being  against  the  laws  of  Georgia  and  the  fundamental  laws 
of  England.*  New  England  morality  was  inexpensive; 
slavery  did  not  pay.  In  the  eighteenth  century  the  trade 
was  encouraged — ^with  the  other  colonies — by  an  entire  re- 
bate, upon  re-exportation,  of  the  restrictive  duty.** 

Notwithstanding  resolutions  by  the  Continental  con- 
gresses and  southern  conventions,  **  the  opprobrium  of  in- 
fidel powers  "  continued  to  flourish  and  the  Northwest  or- 
dinance (1787)  made  the  peculiar  provision  that  property 
that  was  owned  in  one  part  of  the  country  might  be  owned 
in  another,  while  the  constitution  secured  the  trade  until 
1808.  Opposition  began  to  center  in  the  north  and  the  con- 
stitutions of  the  New  England  states  and  Pennsylvania  had 
abolished  slavery  outright  or  provided  for  its  gradual  ex- 
tinction. The  southern  statesmen  at  first  considered  it 
a  temporary  evil.     Jeflferson  said :  **  I  tremble  for  my  coun- 

1  DuBois,  op.  cit.,  p.  24.  2  7^,7/^  p,  22. 

»  Ibid.,  p.  10.  *  Ibid.,  p.  24. 

»  Ibid.,  p.  30.  ^ 
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try  when  I  reflect  that  God  is  just  and  that  his  justice  can- 
not sleep  forever." 

But  civil  recognition  of  the  existing  rights  of  ownership 
had  long  been  increasing.  The  civil  law  rule  partus  se- 
quitur  ventrem  was  adopted  by  statute  in  Virginia  in  1662 
and  later  in  other  colonies.  Maryland  in  1663  had  declared 
that  negroes  should  serve  durante  vita  and  their  children 
also.*  Virginia  in  1670  declared  that  servants  not  Chris- 
tians imported  by  shipping  should  be  slaves  for  life.  South 
Carolina  passed  an  act  in  1690  for  the  "  better  ordering  of 
slaves,"  in  171 2  formally  legalized  slavery  and  in  1740 
adopted  the  civil  law  rule.  From  this  early  time  legal 
recognition  grew. 

After  the  Revolution  all  the  states  prohibited  the  slave 
trade  without  seriously  hindering  its  increase.  The  first 
national  act  to  prohibit  the  carrying  on  of  the  slave  trade  to 
any  foreign  place  or  country  and  fitting  out  slavers  in  the 
United  States  was  passed  in  1794.  In  1800  it  was  for- 
bidden to  have  any  interest  direct  or  indirect  in  slave  ships. 
In  1803  South  Carolina  repealed  her  prohibitive  law  and 
legalized  the  growing  slave  trade.^  In  1804  North  Caro- 
lina passed  resolutions  proposing  that  the  states  should  give 
Congress  power  to  prohibit  the  trade.  This  was  seconded  by 
Massachusetts,  Vermont,  New  Hampshire  and  Maryland.* 
Under  the  constitution  the  trade  was  prohibited  March  2, 
1807.  Thereafter  15,000  slaves  were  annually  imported 
into  the  southern  states.*  The  punishment  for  equipping  a 
slaver  was  a  fine  of  $20,000  and  forfeiture  of  the  ship;  for 
transporting  negroes  there  was  a  fine  of  $5,000  and  for- 
feiture of  the  negroes ;  while  for  knowingly  buying  imported 

1  Lalor's  Cyclopedia,  loc.  cit.  *  DuBois,  op.  cit,  P-  i^- 

« Ibid.,  p.  95. 

*  Wilson,  History  of  the  U.  5".,  vol.  i,  p.  97. 
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negroes  there  was  a  fine  of  $800  for  each  oflfense  and  for- 
feiture of  the  negro. ^  It  was  sought  to  make  the  law  ef- 
fective by  giving  one-half  of  the  fines  and  forfeitures  to 
informers.  An  eflfort  to  have  the  slave  trade  made  a  felony 
punishable  with  death  was  defeated  because  of  the  south's 
well  grounded  objection,  that  it  could  not  be  enforced.*  In 
1819  an  act  empowered  the  president  to  use  cruisers  on  the 
coasts  of  the  United  States  and  of  Africa  to  suppress  the 
slave  trade,  one-half  of  the  proceeds  to  go  to  the  captors.* 
This  seemed  to  encourage  the  trade.  Slave  trading  was 
made  piracy  and  punishable  with  death.  In  1837,  200,000 
slaves  were  brought  in.*  The  trade  under  the  stars  and 
stripes  was  most  active  just  before  the  war.  Five  hun- 
dred slaves  were  landed  in  Georgia  in  i860;  and  southern 
commercial  conventions  had  been  demanding  a  change  in 
the  federal  law."  If  misguided  officers  secured  the  crim- 
inals, they  (the  criminals)  were  pardoned  by  the  president. 
Thus  Jefferson  pardoned  one  Topham  twice.  Madison  re- 
mitted every  penalty  on  fifteen  vessels  bringing  in  683  ne- 
groes and  pardoned  four  others  convicted  of  importing 
slaves ;  Monroe  pardoned  four  men ;  J.  Q.  Adams  seven  and 
Jackson  five.'  No  man  suffered  the  death  penalty  until 
Lincoln's  time.  While  stealing  free  men  in  Africa  was  a 
"misdemeanor,"  slave  stealing  in  America,  especially  to 
free  them,  was  a  heinous  and  perilous  crime.  One  Captain 
Jonathan  Walker  in  1844  attempted  to  aid  some  Florida 
slaves  to  escape  to  a  neighboring  island.  When  captured 
he  was  compelled  to  lie  in  chains  on  the  bottom  of  the 
steamer;  at  Pensacola  he  was  put  in  a  cell  saturated  with 

1  DuBois,  op.  cit.j  p.  104. 

2  Von  Hoist,  Constitutional  History  of  the  U.  5".,  vol.  ii,  p.  318. 
«  DuBois,  op.  cit.,  p.  121.  *  Ibid.,  p.  123. 

*  Ibid.,  p.  143.  ^  ^^w'm  PP-  128-9. 
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the  blood  of  a  criminal  who  had  two  days  before  committed 
suicide.  He  had  neither  bed,  chair  nor  table  and  was 
chained  to  the  floor.  He  had  to  stand  in  the  pillory  one 
hour,  being  pelted  with  rotten  eggs,  to  pay  as  many  fines 
as  there  were  slaves  stolen,  to  suflfer  as  many  terms  of  im- 
prisonment and  to  pay  the  costs  and  to  be  branded  in  the 
hand  "  S.S.'*  He  lay  in  prison  eleven  months  with  a  heavy 
chain  to  his  leg.*  North  Carolina  made  it  a  felony  pun- 
ishable with  death  to  aid  a  slave  to  escape.'  Other  na- 
tions had  abolished  the  trade,  an  effort  of  England  and  the 
United  States  to  combine  for  the  suppression  of  the  trade 
was  frustrated  by  the  unwillingness  of  the  United  States 
to  allow  the  right  to  search  American  pirate  ships. 

The  internal  slave  trade  had  never  been  interfered  with 
and  the  number  of  slaves  had  increased  from  700,000  in 
1790  to  4,000,000  in  i860,  when  slaves  were  at  their  high- 
est price,  averaging  $450  in  value.'  "  Men  were  reared  for 
the  market  like  oxen  for  the  shambles.''  *  The  headquarters 
of  the  trade  were  under  the  shadow  of  the  capital,  where  a 
British  visitor,  on  his  way  to  the  congress,  saw  herds  of 
slaves  in  chains  in  the  "  metropolis  of  liberty."  ^ 

While  nominally  opposing  the  trade,  the  acquiescence  of 
the  government  was  positively  shown  in  many  ways.  Thus 
in  1790  Congress  declared  that  it  had  no  authority  to  inter- 
fere in  the  emancipation  of  slaves  or  in  the  treatment  of 
them  in  any  of  the  states.  The  "  particularistic  reaction  " 
tended  to  limit  governmental  powers  in  the  interests  of  the 
states.     Liberty  of  the  parts  is  a  result  of  the  unity  of  the 

*  McDougall,  Fugitive  Slaves,  p.  42. 

*  Bassett,  Slavery  in  N.  C,  p.  I5- 
»  DuBois,  op.  cit.,  p.  162. 

<  Giddings,  J.  R.,  Speeches  in  Congress,  p.  41. 

*  Torrey,  American  Slave  Trade  (London,  1823). 
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whole.  Private  property  gains  thereby.  During  two  de- 
cades after  1830  slavery  was  on  the  defensive;  subsequently 
to  the  compromise  of  1850  it  seemed  momentarily  trium- 
phant. 

Congress  (1820)  gave  the  power  in  Washington  to  pun- 
ish slaves,  men  and  women,  on  the  bare  back,  up  to  forty 
stripes  for  trifling  offences.*  By  an  act  of  1836  free  colored 
persons  might  be  locked  up  if  found  on  the  street  after  ten 
o'clock.'  The  United  States  engaged  its  forces  in  the 
Seminole  War,  ( 1832-9)  which  so  far  eflfected  the  restora- 
tion of  slaves  to  their  masters  as  to  give  color  to  the  accusa- 
tion that  it  was  a  "  great  slave  hunt."  *  In  1843  Congress 
passed  a  bill  to  relieve  West  Florida  people  whose  slaves  had 
been  taken  by  soldiers.  Georgia  slave  holders  were  paid 
$109,000  for  slaves  escaped  to  Florida,  and  $141,000  was 
added  as  compensation  for  **  the  offspring  which  the  fe- 
males would  have  borne  to  their  masters  had  they  remained 
in  bondage."  *  In  1846  the  Wilmot  Proviso,  seeking  to 
exclude  slavery  from  the  territories  acquired  from  Mexico 
was  beaten  in  Congress.  In  the  political  campaign  of  1848 
the  parties  were  silent  on  the  controversy  and  in  1852  the 
leading  parties  both  nominated  candidates  acceptable  to  the 
slave  holders.  An  eflfort  was  made  to  preserve  the  balance 
of  power  in  the  compromise  of  1850,  by  which  California 
was  admitted  as  a  free  state,  the  Mexican  cession  was  left 
otherwise  subject  to  the  will  of  the  settlers,  the  slave  trade 
was  abolished  in  the  District  of  Columbia  and  a  stringent 
fugitive  slave  law  was  passed  by  which  the  nation  seemed 
committed  to  slavery.  The  idea  of  "  squatter  sovereignty  " 
by  which  the  western  extension  of  slavery  became  possible 

*  Wilson,  Slave  Power,  i,  p.  304.  ^  Ibid. 
»  Von  Hoist,  H.,  United  States,  vol.  iii,  pp.  304-7. 

*  Wilson,  op.  cit.,  i,  p.  454. 
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developed  in  the  discussion  of  the  admission  of  Oregon  and 
in  the  Kansas-Nebraska  Act  of  1854.  The  Kansas  con- 
stitution of  1857  in  an  article  repeating  that  of  Kentucky 
in  1850,  declared  "  The  right  of  property  is  before  and 
higher  than  any  constitutional  sanction  and  the  right  of 
the  owner  of  a  slave  to  such  slave  and  its  increase  is  the 
same  and  as  inviolable  as  the  right  of  the  owner  of  any 
property  whatever."  ^  By  the  Dred  Scott  decision  of  1857 
the  Missouri  compromise  of  1820  was  rendered  unconstitu- 
tional, and  slaves  were  declared  to  be  not  persons  but  prop- 
erty, which  under  the  constitution  could  be  taken  anywhere. 
Buchanan  was  ready  to  give  slavery  new  guarantees  and  ex- 
tension, to  call  on  all  states  to  repeal  personal  liberty  laws, 
to  extend  the  Missouri  compromise  to  the  Pacific,  to  dis- 
qualify for  office  all  negro  blood,  to  place  slavery  beyond 
the  reach  of  constitutional  amendments,  to  make  it  "  eter- 
nal." Resolutions  to  this  eflfect  passed  the  House  by  a  vote 
of  133  to  65  and  the  Senate  by  24  to  12.  Lincoln  had 
"  no  objection  to  its  being  made  express  and  irrevocable." 

Liberty  of  ownership  required  certain  specific  laws  re- 
strictive of  the  liberties  of  the  owned.  The  constitution 
and  the  machinery  of  government  were  employed  to  keep 
this  property  from  using  its  legs.  The  first  fugitive  slave 
law  provided  that  the  owner  or  agent  could  bring  the  al- 
leged fugitive  before  any  magistrate  of  a  county,  city  or 
town  corporate  in  order  to  obtain  a  decision  ordering  the 
return  of  the  fugitive  to  the  state  from  which  he  fled. 
While  other  property  cases  involving  over  $20  required  a 
jury,  any  village  judge  could  hand  a  man  to  lifelong  slav- 
ery and  accordingly  the  practice  of  kidnapping  free  negroes 
was  encouraged.  By  the  fugfitive  slave  law  of  1850  the 
machinery  of  the  federal  courts,  commissioners,  marshals 

1  Kentucky.  13 :  3. 
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and  deputies  could  be  set  in  motion  for  the  recovery  of  slaves 
by  the  simple  affidavit  of  ownership,  and  citizens  were  com- 
pelled, under  penalty,  to  assist  in  the  capture.  The  state 
constitutions,  when  not  prohibiting  emancipation,  made 
compensation  necessary.  The  southern  constitutions  pro- 
tected slavery  in  many  other  ways.  Residence  was  denied 
to  free  negroes  in  some  states.  The  Committee  for  the  Dis- 
trict of  Columbia  reported :  "  In  this  district  as  in  all  the 
slave  holding  states  in  the  union,  the  legal  presumption  is 
that  persons  of  color  going  at  large  without  any  evidence 
of  their  freedom  are  absconding  slaves  and  prima  facie  liable 
to  all  legal  provisions  applicable  to  that  class  of  persons." 
Freemen  suspected  of  being  runaway  slaves  were  sometimes 
sold  as  slaves.*  Virginia  (1856),  Louisiana  (1859), 
Maryland  (i860)  provided  laws  for  the  voluntary  enslave- 
ment of  free  negroes. 

The  slave  had  no  rights  which  the  white  man  was  bound 
to  respect,  certainly  not  the  right  to  property,  for  his  hut 
might  be  rifled  with  impunity  of  anything  it  contained, 
from  waffles  to  wife.  The  civil  code  of  Louisiana  describes 
the  negro  slave  :^  "  One  who  is  in  the  power  of  a  master, 
to  whom  he  belongs.  The  master  may  sell  him,  dispose  of 
his  person,  his  industry  and  his  labor.  He  can  do  nothing, 
possess  nothing,  nor  acquire  anything  but  what  must  belong 
to  his  master."  He  had  no  right  to  life.  Not  only  were 
fugitives  hunted  down  like  wild  beasts,  flogged  by  any  finder 
or  shot  down  on  the  spot,  but  in  some  states  the  master  was 
not  answerable  for  murder.  Thus  in  South  Carolina  pun- 
ishing a  slave  to  death  was  not  a  crime*  The  negro  was 
deprived  of  various  duties  of  citizenship,  such  as  military 
service.      Intermarriage  of  races  was  criminal  —  and  un- 

1  Von  Hoist,  Constitutional  History,  11,  p.  305.  2  Art.  35. 

«  Smith,  Gold  win,  United  States,  p.  51. 
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necessary.  Edvication  of  slaves  was  frequently  punished. 
Thus  in  Savannah  it  cost  $30  to  teach  a  colored  person 
**  slave  or  free/'  and  if  the  teacher  were  colored,  it  cost  $30 
and  thirty-nine  strokes  of  the  lash.*  In  Connecticut  in  1833 
Prudence  Crandall  for  teaching  negroes  was  put  in  prison  in 
a  cell  previously  occupied  by  a  condemned  criminal;  and 
in  1835  a  negro  school  in  New  Hampshire  was  razed  to  the 
ground.^  A  proper  inculcation  of  the  ethics  of  fear  re- 
quired that  religious  instruction  should  be  under  the  sur- 
veillance of  the  masters.  New  York  had  found  it  imprac- 
tical to  forbid  the  enslavement  of  Christians  (1665),  ^Jid 
it  was  found  that  slaves  might  be  baptized  without  freeing 
them.  As  a  result  of  Nat  Turner's  rising  in  Virginia 
(1831)  religious  instruction  was  forbidden  to  negroes  in 
Virginia.*  In  1852  Delaware  forbade  negroes  to  attend 
camp  meetings  or  political  meetings.  Thus  by  trying  to 
limit  intelligence  and  sensibility  it  was  sought  to  make  these 
new  tripods  of  Hephaestus  completely  serviceable.  A 
South  Carolina  convention  declared  it  more  profitable  for 
the  masters  to  use  up  slaves  in  seven  years  as  being  the  aver- 
age capability  of  negroes  imported  from  the  breeding  states.* 
It  is  unnecessary  to  catalogue  the  horrors  of  slavery  in  evi- 
dence of  the  completeness  of  the  property  right.  The  most 
of  them  can  be  duplicated  in  the  year  1907  in  free  countries 
by  any  one  collecting  horrors.  Ichabod  said :  "  We  see  it 
now  in  its  true  light  and  regard  it  as  the  most  safe  and 
stable  basis  for  free  institutions  in  the  world." 

As  unrestricted  liberty  of  private  property  always  ends 
in  concentration,  so  this  form  of  property  became  concen- 
trated. "  Probably  not  more  than  one  white  man  out  of 
every  five  in  the  south  was  a  slave  holder;  not  more  than 

1  Von  Hoist,  op.  cit.,  vol.  ii,  p.  97-     '  ^bid.,  vol.  ii,  p.  98. 
"Lalor's  Cyclopedia,  "Slavery."         *  Von  Hoist,  op.  cit.,  i,  p.  354- 
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half  had  even  the  use  or  direction  of  slaves."  *  Thus  Gen- 
eral Wade  Hampton  had  5000  slaves  and  Senator  Under- 
wood, of  Kentucky,  had  8,743.  The  tendency  of  unhindered 
concentration  of  private  property  to  develop  a  caste  system, 
and  so  destroy  the  reality  of  the  general  liberty  to  property 
is  shown  in  the  fixed  and  unchanging  economic  conditions 
that  prevailed  for  years  in  the  south. 

1  Wilson,  Woodrow,  United  States,  iv,  p.  197. 


CHAPTER  VI 

Liberty  to  Own  Land  in  America 

Economic  necessity  may  be  a  more  efficient  instrument 
of  control  than  personal  subjection.  The  Englishman  who 
did  not  care  to  work  came  to  America  with  the  English- 
man's intention  of  having  freedom  for  himself  at  the  ex- 
pense of  other  men.  America  was  material  for  estates. 
Queen  Elizabeth,  "  of  her  own  especial  grace,  certain 
science  and  meere  motion*'  gave  to  Walter  Raleigh  and  his 
"  heires  and  assignees  forever ''  "  to  discover,  search,  finde 
out  and  view  such  remote,  heathen  and  barbarous  lands, 
countries  and  territories  not  actually  possessed  of  any  Chris- 
tian princes  as  to  him  his  heires  and  assignees  shall  seem 
good  and  the  same  to  have,  holde,  occupie  and  enjoy  with 
all  prerogatives,  commodities,  jurisdictions,  royalties,  fran- 
chises and  pre-eminences  thereto  or  thereabouts  by  sea  and  by 
land."  Most  of  the  early  colonies  suffered  feudal  landlords. 
In  Virginia  for  a  dozen  years  there  was  only  Company  land 
and  feudal  estates  with  the  harshest  servile  tenure.  New 
York  belonged  first  to  the  Dutch  West  India  Company; 
at  a  later  time  nominally  to  the  Duke  of  York.  In  Mary- 
land, Lord  Baltimore  was  "  supreme  arbiter  of  the  lives, 
fortunes  and  property  of  the  people,  the  source  of  all  honor, 
justice,  religion,  order  and  to  a  large  degree  of  law  itself.'' 
New  Hampshire  belonged  to  Mason  and  New  Jersey  to 
Berkeley  and  Carteret.  George  Carteret  devised  his  "  prop- 
erty," including  East  Jersey,  to  six  trustees  and  three  heirs.* 

*  Hough's  American  Constitutions,  vol.  ii,  p.  32. 
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Penn  owned  Pennsylvania  and  purchased  Delaware  from 
the  Duke  of  York.  North  Carolina,  South  Carolina  and 
Georgia  were  all  held  as  proprietary  colonies.  The  lands 
granted  to  colonists,  whether  to  individual  landlords  or  to 
communities,  were  not  private  property  in  the  present  sense. 
The  first  New  England  towns  seem  to  have  had  a  sort  of 
Germanic  house  lot  system,  with  a  "  normal  amount  of 
planting  grotmd  "  allotted  in  various  ways.^  Thus  the  Salem 
villager  was  allowed  a  "  ten  acre  lott  and  a  house  lott." 
This  included  widows,  but  "  noe  single  maiden  not  dis- 
posed of  in  marriage,  for  it  would  be  a  bad  president  to 
keep  house  alone."  Nearly  all  the  New  England  towns  had 
the  English  system  of  conmion  fields  to  some  extent.^  As 
in  village  communities  of  other  periods  the  inhabitants  could 
not  sell  freely  the  portions  possessed  by  them.  Thus  Con- 
necticut declares  (1659)  :  "  No  inhabitant  shall  have  power 
to  make  sale  of  his  accommodation  of  house  and  lands  un- 
til he  have  first  propounded  the  sale  thereof  to  the  town 
where  it  is  situate  and  they  refuse  to  accept  of  the  sale 
tendered."  '  Providence  did  not  allow  a  lot  to  be  sold  "but 
to  an  inhabitant,"  without  consent  of  the  town.*  In  1643 
the  General  Court  of  Connecticut  ordered  that  as  the  condi- 
tion of  the  plantation  required  that  much  of  the  land  should 
be  improved  in  common,  each  town  should,  before  the  next 
meeting  of  the  Court  choose  seven  "  able  and  discreet  men 
to  take  the  common  lands  belonging  to  ech  of  the  seurall 
townes  respectively  into  their  serious  and  sad  considera- 

1  Adams,  Village  Communities  of  Cape  Anne  and  Salem,  in  Johns 
Hopkins  University  Studies,  ix,  p.  33. 

2/Wrf..  p.  37. 

•Eggleston,  Land  System  of  the  New  England  Colonies,  in  Johns 
Hopkins  University  Studies,  xi-xii,  p.  49. 

*  Weeden,  Economic  History  of  New  England,  i,  p.  57. 
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tion."  *  Village  rights  of  common  existed  in  the  Dutch 
communities  of  New  York.  City  Hall  Park  was  once  a 
village  commons  where  the  droves  of  cattle  were  sent  morn- 
ing and  evening  to  pasture.*  As  extensive  land-ownership 
is  of  no  value  without  tenants,  these  manors  were  conferred 
as  feudal  estates  for  the  transportation  of  servants,  iht  pro- 
prietor reserving  quit  rents.  In  1732,  2,500,000  acres  had 
been  engrossed  in  great  grants  in  New  York,  while  thirteen 
manorial  grants  alone  in  1700  contained  700,000  acres.* 
Penn  granted  land  as  socage  tenements — as  "of  the  manor" 
or  as  "of  the  seigniory" — liable  to  quit  rents  of  one  shilling 
per  hundred  acres,*  and  subsequently  to  rents  varying  in 
value  from  a  peppercorn,  a  red  rose,  an  Indian  arrow,  a 
buck's  foot,  a  beaver's  skin  or  a  bushel  of  wheat  to  several 
shillings  per  hundred  acres.  In  Maryland  (1633-4)  two 
thousand  acres  were  given  to  every  adventurer  transport- 
ing five  men  servants."  Thus  George  Talbott,  of  Castle 
Roovery,  Roscommon  county,  Ireland,  transported  six  hun- 
dred and  forty  persons  in  twelve  years  therdt>y  becoming 
lord  of  32,000  acres  in  Cecil  county.*  Captain  George 
Evelinton,  Lord  of  the  Manor  of  Evelinton  in  St. 
Mary's  county,  George  Talbott,  Lord  of  Susquehanna 
Manor  in  Cecil  county,  Giles  Brent,  Lord  of  Kent  Fort, 
on  Kent  Island  ^  and  other  lords  and  ladies  dispensed 
a  sometimes  straitened,  sometimes  lavish,  but  always  lordly 

1  Mead,  Political  Science  Quarterly,  March,  1906. 

2  Elting,  Dutch  Village  Communities,  in  Johns  Hopkins  University 
Studies,  4th  Series,  i,  p.  25. 

»  Ballagh,  American  Historical  Association  Report,  1897,  P-  "O- 

*  Shepherd,  Land  System  of  Pennsylvania,  in  Am.  Hist.  Assoc,  1895. 

*  McCormac,  White  Servitude  in  Maryland,  in  Johns  Hopkins  Uni- 
versity Studies,  xxii,  1904,  p.  16. 

*  Ibid.,  p.  21. 

^  Johnson,  John,  Old  Maryland  Manors,  pp.  8-9. 
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hospitality  under  the  benediction  of  the  ancestral  portraits 
and  the  glamor  of  the  carved  wainscoting,  or  swept  up  the 
aisles  of  family  chapels,  between  the  slaves  of  the  manor 
on,  one  side  and  the  tenants  on  the  other.  The  live  lord 
had  his  demesne  lands,^  fealties,  escheats,  rents  and  fines.* 
The  dead  lord  had  a  vault  in  the  chapel,  while  his  retainers 
had  graves  outside  marked  with  plain  slabs  or  boards.  The 
records  of  the  court  leet  and  court  baron  of  St.  Clement's 
Manor  (1659-72)  contain  such  entries  as  this:  "We  pre- 
sent that  upon  the  death  of  Mr.  Robte  Sly  there  is  a  re- 
liefe  due  to  the  lord  &  that  Mr.  Gerard  Sly  is  his  next  hdre 
who  hath  sworne  fealty  accordingly."  * 

Virginia  had  some  traces  of  the  community  system  in  its 
grants  of  commons  and  its  great  estates  granted  to  favor- 
ites.* The  glories  of  these  colonial  lords  were  less  short- 
lived than  those  of  Lxx:ke's  South  Carolina  landgraves, 
count  palatines,  and  caciques  with  their  dominion  over  free- 
holders and  ''  adscripti  glebae.''  But  lords  of  provinces 
and  lords  of  manors  alike  passed  away — for  a  time  at  least. 
Although  Maryland,  Pennsylvania  and  Delaware  remained 
nominally  under  such  proprietorship  until  the  Revolution, 
this  property  faded  into  hereditary  claim  on  governmental 
privilege,  such  as  the  charter  right  to  veto  legislation. 
Berkeley  sold  West  Jersey  to  John  Fenwick  in  1673  for 
$1000.*  The  country  was  too  large  for  feudalism  and  the 
north  was  not  adapted  to  large  estates.  The  manorial 
lords  lost  their  feudal  privileges  and  became  owners  of  free- 

*  McCormac,  op.  cit.,  p.  13. 

*  Matthews  vs.  Ward,  10  Maryland,  443. 

*  Johnson,  op.  cit.,  p.  8. 

*  Ingle,  E.,  Local  Institutions  in  Virginia,  in  John  Hopkins  Univer- 
sity Studies,  3d  Series,  ii-iii. 

*  Hough's  American  Constitutions,  ii,  p.  104. 
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holds.  The  Patroon  estates  were  swept  away,  although  the 
Rensellaerwyck  manor  did  not  terminate  until  1839.^  In 
1767  twenty-seven  Maryland  manors  of  100,000  acres  were 
sold.  In  1776  proprietary  manors  of  70,000  acres  remained 
unsold.  The  Baltimores  received  nothing  for  their  rights. 
Penn  was  given  for  private  estates  £500,000,  while  his  gen- 
eral rights  were  confiscated.'  Massachusetts  had  abolished 
feudal  tenures  in  1658.*  A  Massachusetts  magistrate  had 
said :  ''  The  fundamental  law  which  Go6!s  nature  has  given 
to  the  people  cannot  be  infringed.  The  right  of  property  is 
such  a  right."  *  In  1793  New  York  partitioned  the  com- 
mon tracts  by  act  of  the  legislature.  **  And  although  the 
humanitarian  incorporators  of  Georgia  had  said  that  one 
person  could  not  have  more  than  fifty  acres,  and  this  in  tail 
male,  dissatisfaction  with  this  limitation  led  to  the  recogni- 
tion of  the  principle  of  absolute  ownership  in  1750.*  Thus 
political  sovereignty  had  been  detached  as  far  as  possible 
from  the  land  before  the  Revolution.  It  was  declared  in  a 
Massachusetts  document :  "  The  idea  of  a  man  bom  a  mag- 
istrate, law  giver  or  judge  is  absurd  or  unnatural." 

But  notwithstanding  all  the  remnants  of  feudalism  in 
America  the  prevalent  tenure  from  the  beginning  was  al- 
lodial. It  was  not  like  the  free  land  ownership  of  early 
Teutonic  times,  if  we  assume  there  was  such  land-holding. 
It  was  not  interdependent,  but  individual. 

To  show  chronologically  the  alternation  of  liberty  and 
limitation  of  the  ownership  of  American  realty  is  impos- 

1  Hough,  Constitutions,  ii,  p.  57. 

2  Fiske,  Critical  Period  of  American  History,  p.  71. 

»  Reinsch,  Common  Law  in  the  American  Colonies,  p.  14. 

*  Ibid. 

5  Elting,  Dutch  Village  Communities,  p.  40. 

•  Banks,  Land  Tenure  in  Georgia,  p.  11. 


449]  LIBERTY  TO  OWN  LAND  IN  AMERICA  105 

sible  It  will  be  attempted  only  to  show  the  trend  of  the 
law  towards  distinct  individual  ownership  and  the  concur- 
rent necessity  of  social  limitations.  A  period  of  legal  limi- 
tations will  not  appear  as  clearly  as  in  the  case  of  slaves  and 
of  corporations.  Indeed  such  a  period  of  limitation  has 
scarcely  begun.  The  security  of  private  property  was  al- 
ready guaranteed  under  the  common  law  and  needed  only 
the  confirmation  of  our  own  political  unity  to  give  it  the 
greatest  possible  stability.  The  Declaration  of  Indepen- 
dence contended  for  the  inalienable  rights  of  life,  liberty 
and  the  pursuit  of  happiness,  which  was  a  contention  against 
history.  But  since  there  is  no  semblance  of  liberty  and  only 
a  semblance  of  life  and  no  approach  to  a  worthy  happiness 
without  economic  independence,  it  must  be  supposed  that 
the  framers  of  that  document  had  in  mind  the  guarantee  of 
ownership.  At  any  rate  the  greatest  internal  hindrance  to 
union  was  the  economic  rivalry  and  insecurity  of  the  colon- 
ies. It  was  said  in  the  Massachusetts  Convention  (1788) 
of  Shay's  Rebellion,  "  They  would  rob  you  of  your  prop- 
erty, threaten  to  burn  your  houses  and  oblige  you  to  be  on 
your  guard  night  and  day."  ^  "In  order  to  have  this  liberty 
it  is  requisite  the  government  be  so  constituted  as  one  man 
need  not  be  afraid  of  another."  *  General  Warren  said : 
"  That  personal  freedom  is  the  natural  right  of  every  man 
and  that  property  or  an  exclusive  right  to  dispose  of  what 
he  has  honestly  acquired  by  his  own  labor,  necessarily  arises 
therefrom  are  truths  that  common  sense  has  placed  beyond 
the  reach  of  contradiction."  *  Thomas  Jefferson  gave 
energetic  attention  to  the  destruction  of  primogenitures  in 
Virginia,  holding  with  Montesquieu,  that  the  main  object  of 

*  Quoted  in  Hart,  Formation  of  the  Union,  p.  113. 

2  Montesquieu,  xi,  6. 

^  Mellen,  On  the  Constitutionality  of  Slavery,  p.  35. 
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a  legislator  is  to  promote  equality  of  fortunes,  to  restrain 
heritages,  donations  and  doweries.  The  "  general  welfare  " 
and  the  "  blessings  of  liberty,"  professed  as  ends  by  the 
constitution,  are  equally  with  the  Declaration  of  Independ- 
ence, expressive  of  concessions  and  ideals  rather  than  of 
reality.  As  seen  already  in  the  consideration  of  slavery  it 
had  little  influence  on  economic  evolution.  The  state  con- 
stitutions make  like  declarations.  Thus  in  twenty-seven 
states  a  man  has  a  right  to  "  pursue  happiness."  The 
amendments  to  the  constitution  are  the  expression  of  na- 
tional desires  for  various  things  conceived  as  attributes  of 
liberty.  Thus  a  man's  house  is  his  castle  and  in  it  his  prop- 
erty and  his  person  are  secure  from  ill^^l  seizure  or  ex- 
actions. 

Concession  of  rights  to  some  is  followed  by  the  conces- 
sion of  similar  rights  to  others  of  uncertain  citizenship. 
Wives  and  aliens  and  slaves  and  Indians  have  successively 
gained  in  civil  rights.  At  the  b^inning  of  the  nineteenth 
century  the  husband  still  had  a  customary  right  to  restrain 
and  control  his  wife's  action.  By  the  common  law  the  hus- 
band could  take  the  rents  and  profits  of  his  wife's  land.  He 
could  grant  it  to  some  one  else  for  the  time  of  his  life.  It 
could  be  levied  on  for  his  debts,  and  a  life  estate  could  be 
given  to  the  execution  purchaser.  If  the  land  was  not  so 
conveyed  and  his  wife  died  after  having  had  a  child  by  him^ 
he  was  entitled  to  the  land  for  life.  If  the  land  was  sold 
and  conveyed  by  deed  made  by  both  of  them,  the  money  or 
notes  representing  the  consideration  belonged  to  the  hus- 
band exclusively.*  Indeed  the  wife  was  all  but  his  prop- 
erty. She  might  liken  her  position  to  that  of  her  lord's 
redemptioners  or  his  slaves.  She  was  somewhat  the 
strongest  of  the  subject  personalities  and  her  liberty  to  a 

'  American  and  English  Encyclopedia  of  Law,  2d  Edition,  xi,  p.  817. 
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Status  corresponding  to  her  husband's  should  therefore  come 
first.  The  right  to  own  precedes  the  right  to  vote  as  in  the 
case  of  the  negroes.  The  community  idea,  in  which  the 
husband  was  the  lord  gave  way  before  the  individual  idea. 
The  guardianship  of  unmarried  women  first  disappeared. 
The  common  law  contractual  incapacity  of  married  women 
was  removed  by  the  practice  of  the  chancery  courts  in  giv- 
ing to  her  estate  free  from  the  common  law  rights  of  her 
husband  and  requiring  the  husband  to  support  the  wife  arid 
children.  Early  in  the  nineteenth  century  contractual  rights 
were  given  to  deserted  wives.  ^  Greater  industrial  activity 
secured  to  the  wife  the  right  to  carry  on  business.  She 
could  secure  separate  property  by  contract  or  by  the  dona- 
tion of  a  third  party.  She Vas  secured  by  legislation  an  in- 
terest in  her  own  industry.  In  almost  all  states  at  present 
the  married  woman  has  as  much  right  over  her  property  as 
the  single  woman.  "  The  legislature  shall  pass  such  laws 
as  may  be  necessary  to  protect  the  property  of  married 
women  from  the  debts,  liabilities  and  control  of  their  hus- 
bands.* So  far  as  the  law  can  equalize  the  status  within 
the  conjugal  unity  it  has  done  so. 

The  common  law  did  not  allow  an  alien  to  take  by  de- 
scent from  an  intestate  ancestor.  Although  as  recently  as 
1887  Congress  enacted  that  aliens  cannot  hold  lands  in  the 
territories  or  in  the  District  of  Columbia,  at  present  in  most 
of  the  states  the  rights  of  aliens  are  secured.  Liberty  to 
own  property  now  belongs  to  any  one  who  can  get  it. 

Laws  giving  definiteness  to  individual  ownership  and  dis- 
entangling it  from  partial  claims  increase  the  liberty  and  se- 
curity of  ownership.  These  legal  developments  for  the 
most  part  going  far  back  into  English  history,   may  be 

*  Loeb,  I.,  The  Property  Relations  of  Married  Parties,  pp.  30-1. 
2  West  Virginia  Constitution,  1872,  vi,  49. 


Io8  DISTRIBUTION  OF  OWNERSHIP  [452 

loosely  classified  as  liberties  of  possession,  of  use,  of  dis- 
position. 

I.  Laws  securing  the  possession  of  property  concern: 
uses  and  trust;  tenancy;  disseizin;  mortgages;  forfeiture; 
fines;  eminent  domain;  homestead. 

II.  Laws  securing  chiefly  the  use  of  property  concern: 
malicious  prosecution ;  easements ;  fences ;  tithes  and  offices. 

III.  Laws  affecting  chiefly  the  right  of  disposition  con- 
cern :  division ;  bequest ;  intestate  succession ;  escheat ;  wills ; 
fees;  primogeniture;  restraints  on  alienation;  perpetuities; 
conveyancing  and  registration. 

The  divided  ownership  resulting  from  life  estate  and 
from  uses  and  trusts  are  not  common  in  America.  They 
have  been  expressly  abolished  in  some  states.*  Executory 
trusts  are  not  as  common  in  this  coimtry  as  in  England.' 
Courts  prefer  to  construe  language  as  not  creating  condi- 
tions in  estates.  Rent  charges  created  by  a  grant  of  rent,  the 
owner  retaining  the  entire  land  interest,  common  in  Eng- 
land, are  very  rare  in  America. 

When  population  overtakes  economic  opportunity  the 
landlord's  total  ownership,  or  claim  on  other  men  is  in- 
creased by  the  detachment  of  tenant  right,  by  giving  tenant's 
freedom  without  the  conditions  of  freedom.  The  abandon- 
ment of  feudal  tenures  has  been  shown  already.  At  com- 
mon law  the  covenant  to  pay  rent  was  independent  of  the 
covenant  on  the  part  of  the  lessor.  If  the  building  burned 
the  rent  ran  on,  and  non-payment  of  the  rent  did  not  end 
the  tenancy.  But  now  the  landlord  may  regain  his  posses- 
sion if  the  rent  is  not  paid.*  The  common  law  required 
six  months'  notice  to  relinquish  tenancy,  but  now  the  land 

1  Stimson,  American  Statute  Law,  p.  233. 

2  Tiffany,  Real  Property,  i,  p.  238. 

8  Beers,  in  Two  Centuries  of  American  Law,  p.  58. 
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lord  can  regain  possession  in  a  few  days.  Definiteness  of 
tenure  is  secured  by  limiting  the  terms  of  leases.  Thus  New 
York  provided  that  "  No  lease  or  grant  of  agricultural  land 
for  a  longer  period  than  ten  years  hereafter  made  in  which 
shall  be  reserved  any  rent  or  service  of  any  kind  shall  be 
valid."  *  In  Iowa  the  term  is  twenty  years;*  in  Michigan 
twelve ; '  and  in  Arkansas  a  lease  for  a  longer  period  than 
twenty-one  years  is  held  a  conveyance  in  fee  to  the  lessee.* 

Waste — such  as  unreasonable  destruction  of  lumber,  or  the 
changing  of  the  character  of  the  land  in  a  way  not  in  ac- 
cordance with  the  local  custom,  or  by  improper  tillage,  allow- 
ing unnecessary  deterioration  of  an  estate — is  restrained  by 
injunction,  by  damages,  by  penalty  in  some  states  of  treble 
damages,  sometimes  by  forfeiture.  The  procedure  of  the 
common  law  for  the  recovery  of  possession  of  real  estate 
has  been  superseded  by  a  single  action  of  disseizin  or  eject- 
ment.'' 

The  ownership  of  land  is  less  imperilled  by  mortgages. 
The  holder  of  the  "  dead  pledge  "  once  took  both  the  land 
and  the  revenues  without  applying  them  in  satisfaction  of 
his  debts:  The  vadum  vivium  enabled  the  borrower  to 
keep  both  the  use  and  the  possession  of  the  land.  Then  the 
lender  first  got  an  estate  upon  condition  of  failure  to  re- 
deem; later  an  absolute  conveyance  with  agreement  to  re- 
convey  on  payment  of  debt  at  a  fixed  time.*  So  the  bor- 
rower sometimes  lost  his  land  for  a  small  debt.  In  the  time 
of  James  I  the  mortgagor  obtained  the  right  to  maintain  a 
bill  in  equity  to  redeem  even  after  default  until  cut  off  by 
foreclosure  and  parties  to  the  mortgage  were  ^ot  allowed  to 

1  Constitution,  i,  13.  *  Cons.,  i,  24. 

8  Cons.,  viii,  12.  *  Cons.,  i,  24. 

»  Watrous,  in  Two  Centuries  of  Am.  Law,  p.  88. 
^  Am.  and  Eng.  Enc.  of  Law,  "  Mortgages." 
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redeem.  In  1737  Lord  Hardwicke  decided  that  the  mort- 
gagor was  the  owner  and  the  land  was  only  security.  In 
the  colonies  the  mortgagee  held  title  only  against  the  mort- 
gagor, whereas  formerly  he  held  against  the  world.  In  most 
of  the  states  the  equitable  theory  that  the  mortgage  is  only 
a  security  prevailed.  Legal  rights  are  abrogated  by  statute 
in  some  states  and  are  rarely  asserted  in  those  states  holding 
most  nearly  to  the  old  legal  theory.  This  change  coincides 
with  the  general  gain  in  liberty  of  ownership.  Thus 
statutes  were  enacted  in  South  Carolina  in  1791 ;  in  New 
York  in  1828;  in  Michigan  and  Indiana  in  1843;  ^^  Iowa 
in  1850;  in  Kentucky  in  1889.  The  methods  of  foreclos- 
ure have  accordingly  become  less  destructive  of  owner- 
ship. Under  the  theory  that  the  mortgagee  was  the  owner 
strict  foreclosure  was  the  rule.  Now  it  is  becpming  obso- 
lete. It  is  the  rule  only  in  Connecticut  and  Vermont 
and  occurs  rarely  in  a  few  other  states.*  Now  on  the 
theory  that  the  mortgage  is  a  lien,  the  usual  method  is  by 
a  suit  in  equity  for  a  sale  of  the  land,  the  sale  to  be  con- 
ducted in  a  way  prescribed  by  statute.'  "  Recent  legisla- 
tion in  regard  to  real  estate  mortgages  seems  to  be  con- 
cerned chiefly  with  the  best  way  to  release  them."  *  In 
Kansas  (1903)  in  case  of  the  mortgagee's  death,  a  mort- 
gage may  be  released  by  his  executor  or  administrator  dur- 
ing the  period  of  administration  and  afterward  by  his  heirs 
or  devisees.  In  Minnesota  (1903)  a  mortgage  running  to 
a  corporation  may  be  released  by  its  president  or  vice- 
president,  attested  by  the  secretary  or  treasurer.* 

Forfeitures  for  felony,  once  the  rule,  have  been  abro- 
gated by  statute.  The  constitutions  of  the  United  States 
and  of  the  states  prohibit  "  excessive  fines." 

1  Gager,  in  Two  Centuries  of  Am.  Law,  "  Mortgages,'*  passim, 

2  Tiffany,  op.  cit.,  ii,  p.  1260. 

^N.  Y.  Library  Bui.  of  Legislation,  22  (e6). 
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Some  of  the  earlier  state  constitutions  did  not  secure  com- 
pensation for  property  taken  by  condemnation  under  the 
power  of  eminent  domain.  All  do  so  now,  and  some  go 
further,  requiring  prepa3mient  of  compensation/  Some 
states  make  an  attempt  to  purchase  the  land  a  condition 
precedent  to  condemnation.^  The  right  can  be  exercised 
by  corporations  only  by  express  grant  or  necessary  impli- 
cation, and  the  property  can  be  used  only  for  the  purpose 
for  which  the  power  was  granted.'  There  is  a  tendency 
to  greater  liberality  in  the  payment  of  damages  "  arising 
as  a  consequent  of  taking  '*  than  formerly.  "  There  has 
been  a  tendency  to  restrict  more  and  more  the  manner  of 
exercising  the  power.''  * 

During  the  latter  half  of  the  nineteenth  century  home- 
stead exemption  laws  became  common.  By  these  an  amount 
of  property  deemed  necessary  for  personal  comfort  was 
secured  to  its  owner  against  attachment  or  execution  by 
creditors.  Thus  the  Georgia  constitution  of  1868  "  secured 
realty  to  the  value  of  $2000  and  personal  property  to  the 
value  of  $1000  against  all  judgments,  decrees  or  execu- 
tions, except  for  taxes,  or  money  borrowed  and  spent  in 
the  improvement  of  the  homestead  or  for  purchase  money 
of  the  same  or  labor  or  material  on  the  property. 

The  right  of  action  for  malicious  prosecution  has  been 
extended  to  include  civil  cases  where  exceptional  injury  has 
been  done  through  groundless  charges  of  insanity,  bank- 
ruptcy and  the  like.* 

Greater  distinctness  of  private  rights  is  shown  in  the 

^Am.  and  Eng.  Enc,  of  Law,  x,  p.  1050. 

2  Ibid.,  X,  p.  1054.  '  Ibid.,  x.  p.  1055. 

*  Ibid.,  1050. 

»  VIII,  i,  one. 

«  Watrous,  in  Tzvo  Centuries  of  American  Law,  p.  91. 
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American  attitude  to  certain  forms  of  easement  recog- 
nized in  England.  There  the  right  to  have  light  and 
air  pass  over  the  land  of  a  neighbor  unobstructed  by 
any  erection  upon  such  land  may  be  acquired  by  prescrip- 
tion from  the  mere  fact  that  for  a  number  of  years  there  has 
been  such  unobstructed  passage.  The  right  to  have  lateral 
support  of  buildings  may  be  acquired  in  the  same  way.  A 
neighbor  who  excavates  may  be  restrained  by  injunction  or 
he  may  be  liable  for  damages.  In  American  use  these  rights 
have  been  generally  disallowed.^ 

Advowsons,  tithes,  dignities  and  offices  are  no  longer  at- 
tached to  realty. 

Greater  freedom  of  the  right  of  disposition  has  been  se- 
cured in  laws  concerning  division.  It  was  once  hard  to 
divide  a  joint  estate.  Division  could  be  effected  only  by 
mutual  conveyance  with  pecuniary  compensation  for  in- 
equality, or  by  charges  upon  land  by  means  of  easements. 
A  sale  of  division  could  be  made  only  by  agreement  of  all 
the  parties.*  Now  the  courts  secure  unqualified  right  to 
sell. 

Once  intestate  succession  was  the  only  kind  of  succession 
when  the  eldest  son  was  born  with  responsibility  for  the 
peace  of  the  ancestral  soul.  Intestate  succession  of  chil- 
dren has  become  certain  and  a  child  brought  up  in  the  en- 
joyment of  property  is  assured  a  continuance  of  it. 

Property  of  bastards  and  aliens  no  longer  escheats  as 
formerly.  There  is  no  escheat  to  lords.  Heirs  are  pro- 
tected from  escheat  by  the  provision  that  a  certain  period 
shall  be  allowed  within  which  persons  claiming  to  be  heirs 
may  establish  their  title  to  property. 

In  nothing  is  the  greater  freedom  of  modem  ownership 

1  Beers,  in  Two  Centuries  of  Am.  Law,  p.  60. 

2  Pomeroy,  Equity  Jurisprudence,  iii,  p.  2132. 
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more  apparent  than  in  the  law  of  wills.  The  law  secures 
an  owner  the  right  to  dispose  of  his  property  as  he  pleases 
and  to  do  it  secretly.  Greater  freedom  has  been  allowed  in 
the  right  of  bequests  to  corporations  and  charities  and  the 
like.  The  Wills  Act  of  1837  allowed  the  testator  to  dis- 
pose of  all  property  that  might  yet  be  acquired  before  his 
death.  The  intention  of  the  testator  is  sought.  If  a  dis- 
position of  a  testator  becomes  invalid  after  his  death  it  is 
still  sought  to  apply  the  property  as  nearly  as  possible  ac- 
cording to  the  will  of  the  testator.  If  there  appears  an  in- 
tention on  the  part  of  the  testator  that  the  conversion  take 
place  not  only  for  the  purposes  named  in  the  will,  but  for 
all  purposes  whatever,  such  an  intention,  it  is  said  is  more 
easily  and  readily  inferred  in  this  country  than  in  England.^ 
Some  states  validate  the  written  or  oral  will  of  the  testator. 
Mere  assent  or  incidental  reference  to  a  will  is  sufficient 
publication.''  ^  In  New  York,  in  Massachusetts  and  in 
other  states  wills  may  be  deposited  for  safe  keeping.  The 
tendency  is  to  make  all  rights  of  action  and  executory  and 
future  interests  devisable.* 

It  is  evident  that  the  right  of  disposition  must  be  limited 
in  future  time  in  order  that  it  may  be  as  unlimited  in  ex- 
tent in  the  future  as  it  is  now.  Only  a  live  owner  can  own. 
Fees  tail  and  primogeniture,  having  limited  the  power  of  be- 
quest and  the  liberty  of  property,  have  disappeared.  Fees 
tail  have  been  abolished  by  statute  in  some  states.  The  de- 
visee's estate  has  been  turned  into  a  fee  simple  wherever  pos^ 
sible.*  In  other  states  the  estate  of  the  donee  is  turned 
into  a  life  estate,  providing  that  the  one  who  shall  suc- 

1  Tiffany,  op,  cit,,  i,  p.  263. 

2  Ihid.,  ii,  p.  946. 

»  Daggett,  in  Two  Centuries  of  American  Law,  p.  177. 
*  Tiffany,  op.  cit.,  i,  p.  50. 
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ceed  him  shall  take  absolutely.^  Primogeniture  was  recog- 
nized in  some  of  the  colonies :  thus  by  Rhode  Island  until 
1770;  by  Maryland  until  171 5;  by  Pennsylvania  until  1683; 
by  New  Jersey,  New  York,  Virginia,  South  Carolina  and 
Georgia  until  1776,  while  in  Massachusetts,  Connecticut 
and  Delaware  the  oldest  son  had  a  double  portion.^  When 
Pendleton  of  Virginia  implored  Jefferson  to  let  the  oldest 
son  have  a  double  portion,  he  said :  "  No,  not  till  he  can  eat 
a  double  portion  of  food  and  do  a  double  allowance  of 
work." 

Restrictions  of  mortmain  seek  to  preserve  private  prop- 
erty. "  The  laws  of  the  different  states  show  a  distinct 
policy  to  prevent  an  undue  accumulation  of  property  and  es- 
pecially of  land."  '  Thus  Mississippi  forbids  entirely  de- 
vises of  lands  or  interests  for  religious  or  charitable  pur- 
poses. Some  states  limit  the  total  amount  of  land  that  may 
be  held  by  a  corporation. 

The  right  to  alienate  is  an  essential  of  private  property. 
Accordingly  property  cannot  be  transferred  so  as  to  prevent 
the  alienation  by  the  new  owner.  It  cannot  be  transferred 
free  of  the  liabilities  of  the  beneficiary;  alienation  to  par- 
ticular persons  cannot  be  forbidden  by  the  grantor ;  nor  can 
alienation  except  to  particular  persons  be  prohibited;  nor 
can  the  grantee  be  restrained  from  selling  without  offering 
first  to  some  particular  person;  nor  from  alienating  other- 
wise except  by  will ;  nor  from  alienating  except  to  specified 
persons;  fines  and  quarter  sales  are  void;  the  grantee  can- 
not be  forbidden  to  sell  without  paying  a  sum  of  money  to 
the  grantor. 

Even  a  debtor  has  a  general  right  to  dispose  of  property, 

1  Beers,  in  Two  Centuries  of  American  Law,  p.  55. 

2  Daggett,  in  Two  Centuries  of  American  Law,  p.  186. 
*  Freund,  The  Police  Power,  p.  375. 
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according  to  his  own  judgment  and  if  he  acts  in  good  faith 
a  creditor  has  no  right  to  complain.^  He  may  even  trans- 
fer for  an  inadequate  consideration,  or  in  preference  of  his 
own  family  as  creditors,  or  for  reasonable  payments  for  life 
insurance  for  the  benefit  of  his  own  family.^ 

A  perpetuity — "  an  estate  inalienable  though  all  men  join 
in  the  conveyance  '*  is  an  impossibility.  Like  restraints  on 
alienation  in  general,  it  has  gradually  been  limited.  "  The 
purpose  of  the  rule  against  perpetuities  is  to  facilitate  the 
alienation  of  property  by  prohibiting  the  clogging  of  the 
title  with  future  interests  dependent  on  contingencies  that 
may  not  arise  at  all  or  until  a  remote  period."  *  Thus 
value  is  not  depreciated  by  contingency.  Since  the  aim  of 
the  rule  is  the  greatest  liberty  of  owners,  the  period  of  vest- 
ing has  been  extended  to  a  time,  destructive  neither  of  the 
owner's  present  right  of  disposition  nor  of  the  integfrity  of 
remote  ownership.  The  period  is  not  invariable,  being  usu- 
ally a  life  in  being  and  twenty-one  years  thereafter;  some 
times  two  lives  and  twenty-one  years. 

Methods  of  conveyancing  have  come  into  use  which  make 
disposition  less  cumbersome  than  formerly.  Feoffment, 
"  livery  of  seisin  *'  is  obsolete,  disposed  of  in  some  states 
by  statute  There  are  but  two  simple  forms  of  deed  in  com- 
mon use  —  the  warranty  deed  and  the  quitclaim  deed. 
Statutes  set  forth  short  forms  of  these  deeds.  Seals  are 
no  longer  of  importance.  Witnesses  are  unnecessary. 
These  simple  conveyances  are  sufficient  to  pass  fee  simple, 
or  absolutely  heritable  estate.  A  conveyance  intended  to 
take  effect  as  a  certain  kind  of  conveyance,  if  not  valid  for 
that  purpose,  will  if  possible  be  construed  as  a  conveyance 
of  another  character  in  order  that  it  may  take  effect.     The 

^  Am.  and  Eng.  Enc.  of  Law,  xiv,  p.  224. 

2  Ibid.,  xiv,  p.  243.  •  Tiffany,  op.  cit.,  i,  p.  245. 
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English  sought  to  avoid  publicity  of  transfer.  Systems  of 
registration  have  been  common  in  America,  with  provis- 
ions that  certified  copies  of  the  records  shall  be  admissible 
in  evidence  and  that  unrecorded  deeds  shall  be  of  no  ef- 
fect against  subsequent  purchasers  vyrithout  actual  notice. 
When  land  has  been  registered  a  certificate  of  title  is  made 
out  and  kept  in  the  office  of  the  register  and  a  duplicate 
given  to  the  owner.  The  deeds  made  subsequently,  in- 
stead of  passing  title  operate  only  as  contracts  to  convey  and 
as  authority  to  the  registrar  to  transfer  the  title.  The  trans- 
fer itself  is  effected  by  the  surrender  of  the  duplicate 
certificate  of  title  and  the  issuing  of  a  new  certificate 
to  the  transferree  Transfers  by  descent,  devise  or  judicial 
process  are  made  by  the  registrar  on  the  authority  of 
the  court  having  jurisdiction.  Transfer  is  facilitated 
throughout  the  west  by  the  rectangular  land  survey 
system. 

The  land  policy  of  the  government  has  fostered  private 
property.  From  1784  to  1801  land  was  sold  by  the  govern- 
ment in  large  quantities  by  special  contracts.  From  1800 
to  1820,  18,000,000  acres  were  sold  in  small  lots  on  credit 
In  the  next  twenty  years  76,000,000  acres  in  lots  to  suit 
purchasers  were  sold  for  cash.  After  1837  by  the  pre- 
emption system  the  most  desirable  lands  were  reserved  for 
actual  settlement  at  a  low  price.  Under  the  homestead  sys- 
tem (1862),  and  the  timber  culture  act  (1873)  150,000,000 
acres  have  passed  into  private  hands.  Since  1880  sales  have 
averaged  4,000,000  acres  yearly.  The  minimum  price  of 
ordinary  lands  has  been  for  many  years  $1.25  an  acre.  The 
new  states  have  been  granted  25,500,000  acres  for  internal 
improvements,  500,000,000  acres  of  saline  lands,  68,000,000 
acres  for  school  purposes,  1,000,000  acres  for  universities 
and  10,000,000  acres  for  agricultural  colleges.  23,000,000 
acres  were  granted  to  new  states  in  1890-1,  and  50,000,000 
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acres  to  railroads  before  1873.^  The  total  amount  of  public 
lands  passing  into  private  ownership  between  1898  and 
1905  was  51,917,215.15  acres.^ 

The  multiplication  and  complexity  of  the  laws  defining 
and  protecting  the  individual  right  in  property  indicate  the 
extreme  of  the  prevalence  of  the  conception  of  private  prop- 
erty, while  on  the  other  hand  they  emphasize  the  depend- 
ence of  such  property  on  the  social  sanction.  "  The  pay- 
ment of  a  debt  cannot  be  enforced  against  the  government 
by  a  suit,  but  claims  against  it  are  none  the  less  legal  or 
equitable  on  that  account."  ' 

In  illustration  of  the  recent  definition  given  to  private 
property  may  be  cited  the  special  laws  of  Kentucky  (1892) 
and  New  York  (1903)  for  the  protection  of  ginseng  gar- 
dens from  burglary.*  Thirteen  states  passed  laws  relating 
to  interference  with  electric  wires,  or  the  diversion  of  elec- 
tric currents.  Florida  (1903)  increased  the  penalty  for 
malicious  injury  to  fences  to  a  possible  ten  years  imprison- 
ment and  $10,000  fine.*  Minnesota  punishes  the  thief  who 
sweeps  any  railroad  car  while  in  transit  or  standing  on  any 
railroad  track  in  the  state. '^ 

The  extreme  conception  of  liberty  to  own  was  expressed 
by  John  Quincy  Adams :  ^  "  The  moment  that  the  idea  is 
admitted  into  society  that  property  is  not  as  sacred  as  the 
laws  of  God,  anarchy  and  tyranny  begin."  The  American 
liberty  to  own  land  as  nearly  as  possible  as  a  chattel  is  the 
most  complete  in  history. 

^  See  Hart,  in  Bullock's  Readings  in  Finance,  pp.  64-9. 

2  Congressional  Record,  June  27,  1906,  p.  9574. 

•Emerson  vs.  Hall,  13  Peters  (U.  S.),  412. 

*  N.  Y.  Lib.  Bui.  of  Leg.,  87,  di8. 

5  N.  Y.  Library  Bulletin  of  Legislation,  87,  di8-20. 

•  Quoted  in  Willoughby,  Rights  and  Duties  of  American  Citizenship, 
p.  65. 


CHAPTER  VII 
Liberty  to  Own  Corporate  Property  in  America 

Industry  and  commerce  being  of  a  more  evidently  pub- 
lic nature  than  slaves  and  land  were  more  slowly  reduced  to 
private  property.  American  enterprise  was  harassed  and 
repressed  by  the  British  mercantile  theory,  of  buying  nothing 
and  selling  everything.  Thus  in  163 1  an  export  duty  of 
3s.  4d.  was  put  on  every  piece  of  woolen  broadcloth/  The 
colonists  themselves  limited  commercial  freedom.  Thus  the 
Massachusetts  Laws  of  1649  show  regulations  of  prices  and 
rates  of  interest,  and  as  late  as  1777  an  elaborate  tariflf  of 
charges  for  labor  and  merchandise  was  enacted  for  Boston, 
although  it  was  soon  repealed.^ 

Liberty  increased  in  the  form  of  lawlessness  in  the  long 
continued  evasion  of  the  navigation  acts  by  which  the 
colonies  were  excluded  from  the  carrying  trade.  Thus  in 
1700  one-third  of  the  trade  of  New  York  and  Boston  was 
in  violation  of  the  law.  Writs  of  assistance  and  the  like 
served  only  to  make  liberty  lawful. 

Before  there  could  be  real  liberty  in  the  ownership  of 
trade  and  industry,  there  must  be  a  stable  national  unity 
to  guarantee  freedom  from  foreigfn  aggression  and  end  the 
commercial  wars  at  home,  which  caused  Washington  to 
say :  "  We  are  one  nation  today  and  thirteen  tomorrow. 
Who  will  treat  with  us  on  these  terms."     The  "  more  per- 

1  Wright,  Industrial  Evolution  of  the  U.  5.,  p.  7- 
«  Freund,  The  Police  Power,  p.  384. 
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feet  union  "  and  the  constitutional  power  of  Congress  to  re- 
gulate commerce,  and  the  decisions  of  the  courts  sustain- 
ing the  sovereignity  of  the  United  States  secured  such  unity. 

The  increase  of  machinery  and  population  and  the  re- 
sulting interdependence  and  intricacy  of  relations  in  asso- 
ciative production  and  ovyrnership  developed  a  form  of  ex- 
changable  representatives  of  individual  relations.  This 
capitalization  of  status  appears  in  the  enormous  extension 
of  credit  and  in  the  shares  of  corporations.  In  1904  there 
was  $3,908,509,152  of  deposit  currency,^  which  was  a  sum 
greater  than  the  coinage  of  the  mints  of  the  United  States 
from  1792  to  1897. 

The  mere  partnership  in  which  each  partner  was  bound 
for  the  entire  indebtedness  and  which  was  dissolved  by  death 
of  a  partner  was  inadequate  for  the  large  enterprise  neces- 
sary to  commercial  development.  Industry  was  developed 
by  the  device  of  an  artificial  person  with  larger  powers  and 
smaller  responsibilities  than  individuals  and  with  larger 
economic  responsibilities  and  smaller  powers  than  the  state 
"As  touching  corporations  the  opinion  of  Manwood,  chief 
baron  was  this  that  they  were  invisible,  immortal,  having  no 
conscience  or  soul  and  that  therefore  no  subpoena  lieth 
against  them,  they  cannot  speak,  nor  appear  in  person  but 
by  attorney."  Nevertheless  this  corporation  is  an  institu- 
tion whose  profits  accrue  to  individuals.  The  fiction  of  a 
corporate  entity  has  served  chiefly  as  a  cloak  of  innocence. 
"  The  fact  must  be  constantly  kept  in  review  that  the  meta- 
physical entity  has  no  thought  or  will  of  its  own,  that  an  act 
ascribed  to  it  emanates  from  and  is  the  act  of  individuals 
personified  by  it."  ^  Since  these  corporations  are  "  arti- 
ficial, intangible  invisible  and  existing  only  in  contemplation 

^Statistical  Abstract,  1905,  p.  114. 

2  49  Ohio,  137,  cited  by  Horack,  Industrial  Corporations,  p.  15. 
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of  the  law,"  ^  and  thus  are  more  clearly  creatures  of  the 
state  than  landed  property,  and  since  they  are  more  evi- 
dently "  affected  with  a  public  interest,"  it  has  not  been 
possible  for  ownership  in  them  to  grow  into  such  private 
property  as  has  been  conceded  to  mere  physical  possession. 
But  a  series  of  liberties  to  own  corporate  shares  has  approx- 
imated them  to  private  property.  Before  the  right  to 
share  in  the  management  of  corporate  enterprise  could  be 
conceded  to  any  man  with  capital  to  invest,  political  prerog- 
atives must  be  diminshed.  Earlier  corporations  were  dis- 
tinctively municipal.  Jealousy  of  the  prerogatives  of  gov- 
ernment led  England  to  oppose  the  exercise  of  political  cor- 
porate functions  by  the  colonists  and  to  insist  that  the 
colonies  had  never  been  public  governments.  The  neces- 
sity of  granting  municipal  corporate  powers  and  charters  to 
religious  bodies  led  Massachusetts  to  the  incorporation  of 
Harvard  College  in  1650,  but  upon  the  restoration  of  the 
king  this  act  was  punished  as  an  invasion  of  the  rights  of 
the  crown.  The  same  jealousy  of  corporate  powers,  through 
their  experience  with  proprietary  government  caused  the 
colonists  themselves  to  oppose  charters.  This  jealousy  also 
led  Parliament  in  1741  to  forbid  incorporation  for  business 
purposes.  Up  to  that  time  there  had  been  but  three  such 
incorporations.  Connecticut  (1732)  gave  a  perpetual  char- 
ter to  a  "  society  for  promoting  and  carrying  on  trade  and 
commerce  with  any  of  his  majesty's  dominions  and  for  en- 
couraging the  fishery,  etc.,  as  well  for  the  common  good  as 
for  their  own  private  interest."  This  institution  became  a 
bank,  inflated  the  currency  and  was  suspended  "  as  not  for 
the  peace  and  health  of  the  government."  ^  In  1688  a  peti- 
tion was  presented  to  the  crown  for  a  charter  of  incorpor- 

1  Marshall,  quoted  in  Small,  Am.  Journal  of  Sociology,  i,  p.  398. 

2  Baldwin,  Modern  Political  Institutions,  p.  185. 
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ation  for  a  trading  company  with  aiithority  to  open  mines  in 
New  England.  The  colonists  opposed  this  as  a  monopoly 
and  an  intrenchment  on  the  field  of  government/  The 
large  aggregations  of  capital  necessary  for  commerce  were 
under  the  management  of  joint  stock  companies,  even  after 
the  adoption  of  the  constitution.  Two-thirds  of  the  early 
corporations  were  quasi-public.  Out  of  a  total  of  perhaps 
225  corporations  before  1800,  only  six  were  for  commerce 
and  only  twelve  were  for  manufacturing.*  As  long  as 
little  distinction  was  made  among  the  kinds  of  corporations, 
industrial  incorporation  was  difficult.  It  was  not  thought  safe 
to  permit  perpetual  possession  in  a  political  organization 
with  obligations  distinct  from  that  of  its  members.  "  Men 
who  are  honest  separately,  conjunctively  are  hard-hearted, 
determined  villains."  *  And  indeed  the  social  sovereignty 
in  commercial  corporations  differs  from  that  of  purely  poli- 
tical corporations  in  a  democracy  chiefly  in  being  less  demo- 
cratic in  its  aims  and  in  its  government,  since  it  substitutes 
private  for  public  ends  and  is  governed  not  by  the  theoreti- 
cal personal  majority  of  political  democracy,  but  by  a  stock 
majority.  The  early  jealousy  seems  to  be  not  without  pres- 
ent justification  in  the  conduct  of  corporations. 

Of  business  companies  before  1800  twenty-eight  were 
banks  and  twenty-five  were  insurance  companies.  They  are 
perhaps  distinguishable  from  other  corporations  in  that 
their  extension  involves  extension  of  property  in  them  to 
all  with  whom  they  do  business.  In  time  other  corporations 
were  seen  to  be  of  mutual  benefit.  In  any  case  the  in- 
creasing freedom  of  contract,  the  existence  of  nearly  two 
thousand  public  quasi-corporations  and  public  municipal  cor- 

1  Baldwin,  in  Two  Centuries  of  American  Law^  p.  270. 

2  Ibid.,  p.  212. 

»  Lord  Bathurst,  quoted  in  Baldwin,  Mod.  Polit.  Inst,  p.  171. 
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porations,  religious  societies  and  the  like  and  the  change  in 
transportation  methods,  together  with  increasing  social  m- 
terdependence  and  increasing  population,  caused  the  rapid 
development  of  corporations. 

Political  prerogative  was  diminished  by  the  early  es- 
tablishment— contrary  to  English  law — of  the  theory  that  a 
corporation  can  do  only  what  it  is  chartered  to  do. 

The  universal  substitution  of  general  laws  of  incorpora- 
tion for  the  earlier  special  grants  of  charters  was  the  work 
of  the  same  half  century  in  which  the  rights  of  ownership 
of  slaves  and  of  land  became  most  free.  The  first  general 
incorporation  law  was  that  of  New  York  in  1784  for  the 
formation  of  ecclesiastical  societies.^  All  but  six  state  con- 
stitutions now  guarantee  the  formation  of  corporations  un- 
der general  laws.  The  others  have  general  laws,  but  pass 
in  addition  special  acts.  Corporations  can  be  formed  in  a 
day  as  readily  as  partnerships. 

Security  of  corporate  ownership  was  given  by  the  judicial 
interpretation  of  a  charter  as  a  contract.  "  In  England  a 
private  as  well  as  a  public  corporation  may  be  dissolved  by 
act  of  Parliament,  but  in  the  United  States. .  .the  charter  of 
a  quasi-public  or  a  private  corporation  is. .  .within  the  pro- 
tection of  that  clause  of  the  constitution  of  the  United 
States,  which  forbids  a  state  from  passing  any  law  impair- 
ing the  obligation  of  contracts."  ^ 

Both  American  social  philosophy  and  law  encouraged  the 
the  rapid  extension  of  corporations.  The  prevailing  indiv- 
idualistic philosophy  which  now  opposes  the  freedom  of 
corporate  power,  long  supported  this  non-individualistic 
form  of  ownership  and  there  was  before  the  Civil  War  little 
opposition   to   monopoly.     The  country  was   agricultural. 

»  Baldwin.  Mod.  Polit.  Insts.,  p.  174. 

2  Dartmouth  College  Case,  4  Wheaton,  518. 
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Monopoly  was  not  perceived.  Competition  existed  and  was 
even  supposed  to  be  the  cause  of  progress.  Governmental 
encouragement  by  tariffs  and  bounties,  inspired  by  the  in- 
dividualistic spirit  was  freely  given  to  corporations.  Thus 
during  thirty-five  years  before  the  Union  Pacific  railway 
was  completed,  the  government  gave  to  road,  canal  and 
railroad  corporations  public  lands  equal  to  the  thirteen  ori- 
ginal states  as  they  now  stand.  ^  The  belief  that  shares  in 
such  corporations  are  as  much  private  property  as  any  other 
form  of  ownership  has  often  been  legally  expressed.  Of 
even  the  most  public  form  of  corporate  property  the  New 
York  Constitution  says:  **A  street  railroad  franchise  is 
'  property '  in  the  highest  sense  of  the  term  and  not  a  mere 
license  or  privilege  revocable  at  the  will  of  the  state." 

The  law  of  corporations  is  a  development  of  the  last 
sixty  years.  Thus  coupon  bonds  are  not  mentioned  in  Par- 
sons on  Notes  and  Bills  in  i860.*  The  law  seeks  to  define 
stocks  as  private  property.  Formerly  on  the  dissolution 
of  a  corporation,  debts  to  and  from  it  were  forgiven  and  its 
personal  property  went  to  the  state.*  Minority  stockholders 
formerly  had  inadequate  remedy  against  fraud  by  directors, 
but  now  simple  stockholders  may  institute  suit.*  Courts  of 
equity  protect  the  minority  from  fraud  by  the  majority  as 
where  the  majority  has  an  interest  in  two  corporations  con- 
tracting with  each  other. '^  The  majority  cannot  bind  the 
minority  to  an  act  outside  of  the  chartered  powers.*  The 
law  forbids  directors  to  expel  a  stockholder.*'  It  is  well 
settled  that  any  stockholder  may  inspect  the  books  and 
papers  of  a  corporation  for  proper  purposes  and  at  proper 

1  Montgomery,  Leading  Facts  in  U.  S.  History,  p.  345. 

'  Cook,  On  Corporations,  p.  720.  ^  Ibid.,  p.  729. 

*  Clark,  Law  of  Private  Corporations,  p.  389.    Cook,  op.  cit.,  p.  765. 

^  Cook,  op.  cit.,  p.  710.  «  Clark,  op.  cit.,  p.  445. 

T  Cook,  op.  cit.,  p.  23. 
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times.  ^  The  common  law  gave  but  one  vote  to  each  share- 
holder, but  now  a  vote  is  given  to  each  share.*  The  right 
of  disposition  is  absolute.  The  rights  of  private  corpora- 
tions have  been  fortified  by  the  Fourteenth  Amendment  and 
the  decisions  of  the  Supreme  Court  that  they  are  persons 
within  the  significance  of  that  amendment  and  hence  en- 
titled to  the  full  benefit  of  its  guarantees  against  deprivation 
by  authority  of  any  state  of  property  without  due  process 
of  law  or  denial  by  any  state  of  the  equal  protection  of  it5 
laws.  Under  this  amendment  corporations  can  claim  all  of 
the  rights  and  exercise  more  than  the  immunities  of  private 
citizens.  A  corporation  is  a  sort  of  commercial  over-soul, 
into  which  its  members  may  ascend  for  immunity,  and  from 
which  they  may  descend  for  benefits  other  than  spiritual, 
"  pleading  the  rights  of  natural  persons  on  the  one  hand  and 
setting  up  the  privileges  of  artificiality  on  the  other  to  es- 
cape responsibility."  *  Thus  they  sustain  their  ancient  char- 
ter as  the  persona  ficta  of  Innocent  IV,  who  vested  titles  of 
land  in  a  saint  for  mortal  use,  the  church  being  the  guardian. 
The  corporate  liberty  to  contract  freely  has  been  limited 
very  reluctantly  by  the  courts  and  many  contracts  in  re- 
straint of  trade  have  been  upheld.  Thus  an  association 
agreeing  not  to  deal  with  those  violating  its  agreement  was 
upheld  in  the  English  case,  Mogul  Steamship  Company  vs. 
McGregor  Gow  &  Company  which  has  been  followed  in 
some  cases  in  this  country.  Thus  an  Illinois  court  refused 
to  compel  admission  to  membership  in  a  live-stock  exchange 
or  to  enjoin  the  exchange  from  notifying  its  members  not 
to  deal  with  the  plaintiff.*     This  of  course  while  upholding 

1  Clark,  op.  cit.,  p.  336.  ^  Ibid.,  p.  473- 

*  Horack,  Industrial  Corporatons,  p.  9. 

*  Am.  Live  Stock  Com.  Co.  vs.  Chicago  Live  Stock  Exch.,  143  lU^ 
210.     Freund,  op.  cit.,  p.  339. 
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the  rights  of  private  property  tended  in  fact  to  undermine 
its  possibility.  Similar  agfreements  have  been  held  not  to 
be  illegal  under  the  federal  anti-trust  law.  The  courts  have 
sustained  sales  with  provisions  for  maintaining  prices  or  for 
the  exclusive  handling  of  goods.  ^  An  agreement  of  a  ven- 
dor of  a  business  not  to  engage  in  the  same  business  has 
been  held  to  be  not  imreasonable.'  The  line  of  demarca- 
tion between  decisions  condemning  and  those  upholding 
such  contracts  seems  to  waver  between  the  principle  of  pri- 
vate property  in  business  and  the  limitation  necessary  to 
prevent  it  from  being  oppressive.  Indeed  all  of  the  mass  of 
decisions  and  statutes  in  restriction  of  corporate  liberty 
which  will  later  be  referred  to  as  limitations  of  ownership 
need  also  to  be  considered  here  as  efforts  to  preserve  liberty 
of  private  property,  since  this  inspires  most  of  them. 

Notwithstanding  the  frequent  and  sustained  prescrip- 
tion of  rates  in  many  businesses  "  affected  with  a  public 
interest "  and  having  legal  or  actual  monopoly,  legislative 
and  judicial  sentiment  has  opposed  general  regulation  of 
charges.  The  Court  of  Appeals  of  New  York  said  that  no 
power  resided  in  the  legislature  to  regulate  private  business, 
"prescribe  the  conditions  under  which  it  should  be  conducted, 
fix  the  price  of  commodities  or  services  or  interfere  with  the 
freedom  of  contract,  and  that  the  merchant,  manufacturer, 
artisan  and  laborer  are  under  our  system  of  government  left 
to  pursue  their  way  untrammded  by  burdensome  and  re- 
strictive regulation,  which  however  common  in  rude  and  ir- 
regular times,  are  inconsistent  with  constitutional  liberty."  ' 
"  The  legislature  may  not  destroy  vested  rights,  whether 
they  are  expressly  prohibited  from  doing  so  or  not,  but 

^  Freund,  p.  340. 

2  Ibid.,  p.  343. 

»  People  vs.  Budd,  117  N.  Y.,  i.    Freund,  op.  cit.,  p.  388. 
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Otherwise    may    legislate    with    respect    to    corporations, 
whether  expressly  permitted  to  do  so  or  not."  ^ 

The  liberty  to  own  having  been  guaranteed  by  general 
laws,  everything  possible  has  been  done  by  the  states  to  aid 
corporations  in  the  exercise  of  the  rights  of  private  prop- 
erty. Certain  states  vie  with  each  other  in  laws  giving  as 
little  liability  and  as  much  secrecy  as  possible.  In  twenty- 
five  states  only  three  persons  are  required  for  an  incorpora- 
tion. In  Nebraska,  "  persons  desiring "  may  incorporate 
In  Iowa  one  man  may  elevate  himself  into  an  "  artificial, 
invisible  and  immortal  commercial  entity."  ^  Voting  trusts, 
by  which  the  majority  owners  can  concentrate  the  manage- 
ment have  been  sustained.  Freedom  to  "  water  stock  "  has 
been  secured  in  some  states.  Thus  New  Jersey  and  Dela- 
ware say  that  "  in  the  absence  of  actual  fraud  in  the  trans- 
action the  judgment  of  the  directors  as  to  the  value  of  the 
property  purchased  shall  be  conclusive."  '  The  secretary 
of  state  of  Maine  sent  out  circulars  stating  that  corpor- 
ators might  incorporate  originally,  or  increase  their  capital 
to  an  unlimited  amount  and  issue  stock  for  property  or  ser- 
vices, and  the  judgment  of  the  directors  as  to  the  value  of 
such  property  or  services  is  conclusive,  the  stock  thereupon 
becoming  fully  paid.  Incorporation  might  be  completed  in 
three  days;  no  part  of  the  capital  need  be  paid  in  before 
commencing  business ;  business  might  be  done  anywhere  in 
the  world ;  persons  not  residents  of  the  state  might  be  elected 
as  directors,  or  to  any  other  office  (save  clerk)  ;  the  corpor- 
ation might  create  preferred,  common  or  any  other  class  of 
stock  and  regulate  the  voting  power ;  might  change  the  par 
value  of  their  shares ;  might  purchase  and  sell  the  stocks  of 
other    corporations;    might    validate   meetings    defectively 

1  L.  &  N.  Railroad  Co.  vs.  Ky.,  161  U.  S.,  677.    Freund,  op.  cit.,  p.  367. 
*  Ho  rack,  op.  cit.y  p.  29.  '  Ihid.^  p.  7i- 
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called,  by  written  consent  thereto,  in  person  or  by  proxy; 
need  not  file  lists  of  stockholders/  Some  states  do  not  limit 
the  amount  of  the  capitalization.  The  "  corporation  states  " 
aid  consolidation  by  allowing  corporations  to  own  the  stock 
of  other  corporations.  With  these  possibilities  of  incorpor- 
ation in  some  states  and  the  constitutional  right  to  engage 
in  business  in  any  state,  with  power  to  sue  in  the  federal 
courts  as  a  citizen  of  the  state  in  which  it  was  incorporated, 
the  state  in  which  it  exists,  it  is  inconceivable  that  corpor- 
ate ownership  could  be  freer  than  it  is. 

So  great  liberty  has  been  attained  in  the  capitalization  of 
relations  that  it  has  been  charged,  whether  justly  or  not, 
that  one-half  of  the  capitalization  of  railroads  originally 
represented  nothing  tangible,  is  in  effect  "  capitalized  extor- 
tion.'* Thus  also  the  American  tin-plate  companies  with  a 
total  capitalization  of  from  $3,000,000  to  $4,000,000  be- 
came the  American  Tin  Plate  Company  with  a  capital  of 
$50,000,000.  The  preferred  stock  ($20,000,000)  sold  at 
95.  The  promoters  got  $4,000,000.^  Above  the  $5,000,000 
original  capital,  what  was  it  that  was  owned  ?  Thirty-nine 
of  the  trusts  mentioned  in  the  Report  of  the  Industrial  Com- 
mission had  property  worth  64.42%  of  the  nominal  capitali- 
zation.* It  is  the  relation,  the  command  over  men,  the  earn- 
ing power — and  sometimes  the  power  to  deceive — ^that  are 
salable.  The  value  of  such  ownership  is  in  the  ability  to 
make  the  service  control  the  patronage.  Moreover  the  con- 
trol of  60,000  laborers  exercised  by  a  corporation  like  the 
Standard  Oil  is  a  social  sovereignty;  and  this  virtual  owner- 
ship of  its  servants  is  essential  to  property  in  industrial  op- 
portunity.    The  kinship  of  these  laborers  to  those  of  other 

*  Horack,  op.  cit.,  p.  160. 

2  McVey,  in  Ripley,  Trusts,  Pools  and  Corporations,  p.  313. 

8  Ripley,  p.  123. 
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ages  is  shown  in  the  traces  of  slavery  in  the  law  of  master 
and  servant  and  of  principal  and  ag^ent.  "  The  status  of  the 
servant  maintains  many  of  the  marks  of  the  time  when  he 
was  a  slave."  ^  The  liability  of  the  master  for  his  torts  is 
one  instance.  The  survival  of  the  individualistic  idea  of 
freedom  of  contract  secures  this  sovereignty.  Political  do- 
mination by  corporations  is  all  but  the  rule  in  America.  Of 
twenty-six  suits  brought  under  the  Sherman  Anti-Trust 
Law  ten  were  won  by  the  government,  four  of  these  being 
against  laborers.^ 

This  power  is  not  infrequently  exercised  as  freedom  from 
either  political  or  economic  responsibility.  Attorney  Gen- 
eral Knox  said  to  a  committee  of  the  United  States  Senate:* 
"  The  officers  or  agents  of  such  incorporated  company,  who 
gfrant  the  rebate  or  make  the  unlawful  concession  in  rates 
are  subject  to  indictment  or  punishment.  That  however  is 
generally  an  impracticable  remedy,  because  the  agent  who 
makes  the  concession  is  generally  the  only  person  by  whom 
it  can  be  ascertained  that  the  rebate  has  been  paid ;  and  when 
he  has  testified  in  relation  to  the  matter,  he  has  thereby 
obtained  amnesty  from  prosecution."  Thus  the  officials  of 
the  **  Beef  Trust "  recently  escaped  penalty  on  the  ground 
that  testimony  given  by  themselves  entitled  them  to  im- 
munity. Such  superiority  to  the  powers  of  government  il- 
lustrates the  extreme  of  freedom  of  property.  The  ability 
of  the  chiefs  of  corporations  to  substitute  agents  for  them- 
selves in  matters  at  law  seems  to  support  the  definition  of 
ownership  as  a  control  of  men  rather  than  of  objects. 

Courts  have  declared  against  boycotts  of  any  business. 
Statutes  explicitly  say  that  a  combination  of  persons  may 

1  Holmes,  Common  Law,  p.  228. 

2  Moody,  Truth  about  the  Trusts,  p.  498. 
»  Ripley,  op.  cit.,  p.  284. 
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not  agree  "  not  to  patronize,  trade  or  do  business  with  any- 
such  individual,  firm  or  corporation,  or  to  induce  others  not 
to  so  patronize,  trade  or  do  business  with  any  such  individ- 
ual, firm  or  corporation."  *  Thus  a  sort  of  property  right  in 
patronage  is  secured.  This  is  protected  also  by  statutes 
against  unlawful  conspiracy,  threats,  coercion  and  intimida- 
tion. Acts  inimical  to  ownership  may  also  be  restrained  by 
injunction  of  the  courts.  Violations  of  injunctions  are  in 
contempt  of  court,  and  make  possible  punishment  without 
prescribed  penalties  or  jury.  This  instrument  has  been 
more  used  in  the  last  ten  years  than  ever  before.  In  1894 
by  the  Debs  injunction  "  interference  with  a  large  number 
of  the  most  important  railroads  of  the  country,  or  with 
trains  engaged  in  interstate  commerce  or  carrying  the 
mails  "  was  prohibited.  This  injunction  also  prohibited  all 
persons  from  compelling,  or  inducing  by  threats,  persuasion 
or  intimidation  any  of  the  employes  of  the  railroads  to  re- 
fuse to  perform  their  duties  or  to  quit  employment,  and 
prohibited  almost  as  broadly  efforts  to  prevent  persons  from 
entering  employment."  ^  In  this  way  have  been  prohibited 
boycotts,  picketing  or  strikes  and  in  one  or  two  instances  the 
paying  of  strike  benefits  by  labor  unions.'  "  Freedom  of 
contract  "  tends  to  secure  the  j%is  abutendi,  American  em- 
ployers are  less  liable  for  damages  than  those  of  England. 
It  must  be  established  that  the  owner's  negligence  was  re- 
sponsible for  the  injury.  "  Fellow  employes'  "  negligence 
releases  employers  from  common  law  liability  and  cuts  off 
the  larger  number  from  redress  for  injury.* 

The  natural  result  of  liberty  is  excess.     Competition  led 
to  the  success  of  the  stronger  and  then  to  concentration  of 

*  Colorado  Acts  of  1897,  ch.  31,  sec.  3. 

2  Ind.  Com.  Rep.,  xix,  p.  933.  »  Ibid.,  xix,  p.  886. 

*  Ind.  Com.  Report,  xix,  p.  933. 
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management  under  the  stronger.     The  present  regimenta- 
tion of  industry  is  at  once  the  completion  of  liberty  and  the 
chief  force  in  its  limitation.    Thus  competition  was  the  ruin 
of  many  whiskey  dealers.     In  1882  the  Western  Export- 
ers' Association  prorated  production  among  the  dealers  ac- 
cording to  demand,  allowing  each  to  work  only  from  287^ 
to  40%  of  its  capacity.    In  the  seventies  the  overproduction 
of  oil  led  to  informal  agreements  of  the  producers,  limiting 
competition,  receiving  concessions  from  the  railroads  in  re- 
turn for  aiding  the  pooling  of  the  railroads  to  prevent  their 
insolvency  through  competition.       Other  industries  were 
pooled.     Pools  soon  dissolved,  however,  through  having  no 
more  substantial  support  than  commercial  honor,  through 
shortsighted  extortion  and  through  legal  opposition.      In 
1882  the  oil  producers  organized  the  first  "  trust,"  by  which 
nine  trustees  received  in  trust  an  assignment  of  the  stock 
of  the  parties  with  voting  powers.     This  was  followed  by 
eighty  distilleries  of  which  all  but  twelve  were  closed ;  then 
by  the  Sugar  Refineries  Company.     Legal  opposition  de- 
stroyed the  trust,  but  did  not  destroy  the  established  har- 
mony of  management.     In  1892  Standard  Oil  being  dis- 
solved, the  holders  of  trust  certificates  received  proportion- 
ate shares  in  each  of  the  twenty  constituent  companies,  es- 
tablishing "  community  of  interests,"  under  the  manage- 
ment of  nine  men.      This  sufficed  for  seven  years.      The 
railroads  also  used  this  device.     But  "  community  of  inter- 
est "  being  precarious,   the  reorganization  of  these  com- 
panies as  single  corporations  was  necessary.     Thus  in  1890 
the  Distillers  and  Cattle  Feeders'  trust  was  incorporated 
in  Illinois  as  the  American  Distilling  and  Cattle  Feeding 
Company  with  $35,000,000  capital.     Without  the  necessity 
of  complete  absorption  of  the  constituent  companies,  "  hold- 
ing corporations  "  were  invented,  by  which  not  an  "  illegal 
conspiracy  "  of  several  persons  or  corporations,  as  in  the 
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"  trust,"  but  a  single  corporation  holds  a  voting  majority 
of  the  shares  of  several  corporations.  This  was  made  law- 
ful in  1889  in  New  Jersey  and  was  sustained  by  the  Su- 
preme Court.  ^ 

The  movement  belongs  to  the  latter  part  of  the  nineteenth 
century.  From  i860  to  1887  there  were  but  six  of  the  in- 
dustrial concerns  of  the  magnitude  now  known  as  trusts. 
Sixty-three  trusts  had  been  organized  before  1897.  In  three 
years  183  trusts  in  all  branches  of  industry  were  organized 
with  a  capital  of  over  $4,000,000,000.  Thus  while  in  i860 
there  were  2,116  agricultural  machinery  plants  with  an  aver- 
age capital  of  $6,500,  eight  employes  and  an  annual  product 
value  of  $9,800,  now  there  are  715  with  an  average  capital 
of  $220,000,  65  employes  and  an  annual  product  of  $147,- 
000.  The  United  States  Steel  Company  was  organized  in 
1901  with  a  capital  of  $1,404,000,000.  The  Illinois  Cen- 
tral Railroad  with  seven  hundred  miles  was  at  one  time 
one  of  the  greatest  roads  in  the  world.  In  the  next  twenty 
years  five  thousand  mile  systems  were  developed.  From 
1890  to  1898  these  gjew  to  ten  thousand  mile  systems. 
These  have  given  space  to  twenty-five  and  fifty  thousand 
mile  systems.  It  is  said  that  two  groups  of  financiers  rule 
the  country  industrially.  This  concentration,  with  its  at- 
tendant political  influence  and  its  appropriation  to  private 
ends,  at  once  shows  the  extreme  of  liberty  of  property  and 
the  most  potent' limitation  of  that  liberty  to  many  owners 
and  ultimately,  of  course,  to  those  exercising  monopoly. 

Ownership  in  America  was  freer  in  all  forms  than  in 
England  through  the  application  of  the  growing  English 
liberty,  law  and  custom  to  a  less  limited  land.  Definite- 
ness  was  given  to  liberty  by  the  unity  of  American  govern- 
ments.    Direct  ownership  reached   its  greatest   attainable 

^  U.  S.  vs.  E.  C  Knight  Co.,  156  U.  S..  i  (1895). 
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freedom  in  slavery.  Land  is  as  nearly  as  possible  a  chattel, 
free  from  the  claims  of  struggling  neighbors  and  command- 
ing their  services,  and  more  sacred  from  trespass  than  per- 
son is  from  assault.  Ownership  in  corporations  has  been 
given  the  greatest  liberty  possible  in  an  associated  form  of 
ownership,  and  the  number  of  corporations  has  g^own  from 
almost  none  at  the  adoption  of  the  constitution  to  about  50,- 
000,  controlling  four-fifths  of  the  industry  of  the  country.* 
This  liberty  and  power  of  property  is  the  greatest  in  history 
and  has  marked  the  time  of  our  industrial  development,  of 
unconfined  activity,  of  Spencerian  "  disintegration,"  or  free- 
dom of  the  parts,  through  looseness  of  the  mass. 

1  Baldwin,  Modern  Political  Institutions,  p.  62. 


CHAPTER  VIII 
Limitation  of  Slave  Ownership 

Possibly  an  examination  of  the  conditions  of  ownership 
in  America  will  disclose  at  least  the  beginning  of  a  period  of 
limitation  of  ownership  in  its  completest  form. 

The  result  of  the  civil  war  was  at  once  the  culmination 
of  the  unity  necessary  to  national  gfuarantee  of  liberty  of 
property  and  the  effectual  limitation  of  the  first  form  of  that 
liberty.  Early  abortive  opposition  to  slavery  has  been  re- 
ferred to.  It  is  not  possible  to  assign  its  actual  influence 
to  the  common  provision  of  jury  trials  for  negroes,  and 
such  provisions  as  that  of  North  Carolina  (1834)  in  giving 
the  slave  a  right  to  protect  himself  from  murderous  as- 
sault by  his  master.  All  the  states  punished  inhumanity  to 
slaves,  just  as  cruelty  to  animals  is  a  crime,  thus  limiting 
jus  abutendi. 

Ownership  of  no  kind  was  ever  long  imquestioned  save 
in  despotisms.  From  the  time  of  the  Quaker  societies  in 
Pennsylvania  with  their  petitions,  their  "  unconstitutional 
requests,**  odious  to  the  south,  the  abolition  movement 
grew.  Early  societies  were  the  New  York  Society  for  Pro- 
moting the  Manumission  of  Slaves  in  1797  and  the  Ameri- 
can Colonization  Society  in  18 16.  A  Virginia  legislator 
said  after  the  uprising  of  Nat  Turner  (1831)  :  '*  Spare  us 
the  curse  of  slavery,  that  bitterest  drop  from  the  chalice  of 
the  destroying  angel."  It  is  customary  to  disparage  the 
abolitionists.  But  whatever  their  influence,  dragging  Gar- 
rison by  the  neck  did  not  choke  the  sentiment,  nor  did 
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Georgia's  offer  of  $5,000  reward  to  any  one  who  should 
bring  him  to  Georgia  to  be  judged  according  to  its  law 
increase  the  prestige  of  man  stealing.  The  murder 
of  Lovejoy  by  the  "  saviors  of  organic  institutions  "  did  not 
stifle  agitation.  Gag  rules  in  Congress  failed  to  stifle  peti- 
tion or  to  silence  John  Quincy  Adams. 

Grovernmental  agencies  were  not  wanting  for  the  viola- 
tion of  the  fugitive  slave  law.  The  underground  railway 
was  protected  in  the  same  way  as  the  over-sea  slave  trade 
had  been,  in  spite  of  the  law.  Various  states  passed  "  per- 
sonal liberty  laws  "  to  defeat  the  fugitive  slave  laws  and  to 
protect  free  negroes  from  kidnappers.  Thus  Indiana,  New 
York,  Connecticut  and  Vermont  provided  jury  trial  for  the 
fugitives  and  fined  officials  of  the  state  for  assisting  in  fugi- 
tive slave  cases.  In  1837  Ed.  Prigg,  attorney,  sent  Mar- 
garet Morgan  back  from  Pennsylvania  to  her  mistress  in 
Maryland  five  years  after  her  escape.  This  conflicted  with 
a  law  of  Pennsylvania  of  1826  forbidding  the  taking  of 
negroes  out  of  the  state  for  enslavement.  The  United 
States  Supreme  Court  (1842)  announced  that  the  fugitive 
slave  law  of  1793  could  be  carried  out  by  national  authority 
alone.*  This  made  a  dead  letter  of  the  old  law.  Massa- 
chusetts (1843),  Vermont  (1843),  Pennsylvania  (1848), 
Connecticut  (1846)  prohibited  state  officers  from  assisting 
in  such  cases  and  forbade  the  use  of  state  jails.  The  second 
and  more  severe  fugitive  slave  law  of  1850  caused  more 
**  personal  liberty  bills,"  by  which  judges  were  forbidden  to 
take  cognizance,  the  writ  of  habeas  corpus  was  employed, 
jury  trial  was  secured,  the  use  of  jails  was  forbidden  and 
attorneys  were  provided  for  the  fugitives.  In  answer  to 
the  demand  of  the  governor  of  Virginia  for  the  return  of 
slaves  the  governor  of  New  York  replied  that  no  state  could 

1 16  Peters,  68. 
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demand  the  return  of  a  fugitive  from  justice  for  an  act 
which  was  criminal  only  under  its  own  legislation/  Grov- 
ernor  Bell  of  Ohio  (1848)  refused  Kentucky  the  extradi- 
tion of  fifteen  persons  charged  with  aiding  the  escape  of 
fugitives  on  the  ground  that  the  laws  of  Ohio  did  not  re- 
cognize property  in  men.^  Slavery  was  never  a  national, 
but  only  a  municipal  right.  The  states  of  the  north  had 
constitutionally  abolished  slavery. 

The  Civil  War  was  in  part  an  "  industrial  revolution." 
Capitalization  of  labor  was  no  longer  economically  justifi- 
able, and  the  mechanical  north  was  strong  enough  to  en- 
force its  will  upon  the  agricultural  south.  The  legal  steps 
crystallizing  the  rapid  effects  of  force  were:  the  forfeiture 
of  the  claims  of  the  master  of  a  servant  employed  ag^ainst 
the  government  (August  6,  1861),  proclamations  of  eman- 
cipation by  Greneral  Fremont  in  Missouri  (August  6,  1861) 
and  by  General  Hunter  in  South  Carolina  (May  9,  1862), 
which  were  disallowed  by  the  government;  the  prohibition 
of  the  army  from  returning  slaves  (March  13,  1862)  ;  a 
congressional  resolution  in  favor  of  compensation  to  states 
emancipating  slaves  gradually  (April  10,  1862);  abolition 
in  the  District  of  Columbia  (April  16,  1862),  in  the  terri- 
tories (June  19,  1862)  ;  the  freeing  of  the  captured,  de- 
serted or  fugitive  slaves  of  rebels  (July  17,  1862)  ;  the 
emancipation  proclamation  (January  i,  1863)  ;  the  abolish- 
ment of  the  fugitive  slave  law  (June  28,  1864).  The 
Xlllth,  XlVth,  XVth  amendments  completed  the  trans- 
formation of  property  into  property  owners  so  far  as  that 
might  be  done  by  legislation.  There  was  confiscation  in  the 
change.  In  the  XI Vth  amendment  it  was  declared :  "  But 
neither  the  United  States  nor  any  state  shall  assume  or  pay 

1  McDougall,  Fugitive  Slaves^  p.  70. 

2  Ibid.,  p.  41. 
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any  debt  or  obligation  incurred  in  aid  of  insurrection  or 
rebellion  against  the  United  States  or  any  claim  for  the 
loss  or  emancipation  of  any  slave,  but  all  such  debts,  obliga- 
tions and  claims  shall  be  held  illegal  and  void."  Georgia 
and  Maryland  did  not  waive  the  tlaim  for  compensation. 
In  Arkansas  in  March,  1861  a  slave  was  sold  warranted  for 
life.  After  the  adoption  of  the  amendment,  action  was 
brought  for  a  promissory  note  given  in  payment.  The  con- 
tract was  sustained,  but  it  was  held  "  that  the  warranty  of 
the  slave  for  life  was  not  a  warranty  of  continuity  of  title 
against  the  acts  of  sovereign  power."  * 

"  The  half  of  manhood  which  Homer  says  slavery  takes 
from  a  man  cannot  be  restored  by  merely  putting  on  him 
the  cap  of  liberty." '  The  negro  had  been  prepared  for 
freedom  in  the  school  of  oppression  and  sometimes  exercises 
license  as  his  master  taught  it  to  him.  Responsibility  will 
be  realized  with  ownership.  Many  negroes  are,  through  be- 
ing propertyless,  kept  in  slavery  by  the  crop  lien  and  peon- 
age systems,  by  which  men  are  held  to  labor  for  creditors, 
and  by  fraud  are  kept  in  debt  perpetually.  But  there  is  a 
rapid  increase  in  the  ownership  by  negroes.  Thus  Ken- 
tucky colored  men  own  171,570  acres  of  land.  Philadelphia 
negroes  own  $5,000,000  of  property.'  In  1874  negroes 
owned  one  in  every  eighty-five  acres  of  improved  land  in 
Georgia;  in  1880  one  in  fifty;  in  1890  one  in  thirty-one; 
in  1903  one  in  twenty-five.*  The  political  dominance  of 
the  aristocratic  class  has  been  greatly  diminished,  in  con- 
sequence of  the  end  of  complete  ownership  in  America. 

1  Osborne  vs.  Livingstone,  13  Wallace,  654. 

2  Goldwin  Smith,  United  States,  p.  266. 

3  DuBois,  The  Philadelphia  Negro,  p.  179. 

*  Banks,  Land  Tenure  in  Georgia,  pp.  69-70. 


CHAPTER  IX 
Limitation  of  Land  Ownership 

Any  assertion  of  a  definite  period  of  limitation  of  the 
powers  of  land  ownership  must  be  made  with  hesitation. 
Limitation  is,  rather,  inherent  and  constant.  Private  prop- 
erty can  scarcely  exist  in  land.  Austin  says :  "  By  abso- 
lute property  in  a  movable  thing  we  mean  what  the  Roman 
lawyers  called  dominium  or  proprietas.  But  in  strict  law 
language  the  term  is  not  applied  to  a  right  or  interest  in 
immovables.'*  The  Vermont  constitution  declares  that 
"  property  ought  to  be  subservient  to  public  uses."  *  "  It 
is  competent  for  every  state  to  impress  upon  all  property 
within  its  territory  any  character  which  it  may  choose."  ^ 
Some  of  the  social  subtractions  from  individual  interests 
in  land  may  here  be  put  together,  leaving  it  for  legal  stu- 
dents to  determine  the  present  relative  position  of  liberties 
and  limitations  on  land  ownership.  These  "  public  par- 
tial rights  "  are  enforceable  under  the  police  power  of  the 
state  under  whatever  may  be  the  state's  current  "  public 
policy."     Salits  populi  suprema  lex. 

Social  subtractions  from  private  ownership  are:  (a) 
from  the  right  of  possession  (and  use)  :  (i)  for  public  (or 
private  benefit)  :  eminent  domain;  escheat;  fines  and  forfeit- 
ures; taxation;  (2)  for  private  benefit  (publicly  enforced)  : 
adverse  possession;  future  and  conditional  estates;  liens; 

1  Cons.  1777,  I,  ii. 

2  McCoIlum  vs.  Smith,  19  Tenn.,  342. 
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contracts;  tenancy;  (b)  from  the  right  of  use:  easements; 
right  of  way;  pledges;  nuisances;  police  regulation;  public 
policy;  (c)  from  the  right  of  disposition:  inheritance;  rule 
vs.  perpetuities;  inheritance  tax;  restrictions  on  transfer. 
Some  of  these,  to  be  sure,  are  named  only  to  make  the  list 
of  opposing  claims  complete,  without  regard  to  the  pres- 
ent greater  or  less  extent  of  their  operation. 

All  titles  to  land  are  in  theory  from  the  state;  and  the 
state  resumes  its  own  by  escheat,  by  forfeitures,  by  emi- 
nent domain,  by  tax,  by  voluntary  transfer.  The  Tahiti 
chief  asks  his  subject:  "Whose  pig  is  that?"  The  sub- 
ject replies:  "  It  belongs  to  thee  and  to  me."  Civilization 
reverses  the  pronouns.  The  Caledonian  chief  dines  off  his 
subject  and  salts  the  rest  of  him  down.  This  is  a  case  of 
eminent  domain  where  land  has  no  value.  The  civilized 
state  pays  for  what  it  takes,  although  in  some  states  the 
onus  of  instituting  proceedings  to  ascertain  and  enforce 
compensation  is  put  upon  the  owner.  ^  "  The  owner  of 
private  property  holds  it  also  subject  to  a  paramount  right 
of  the  government  to  appropriate  it  without  his  consent."  * 
Thus  Massachusetts  allows  the  commonwealth  or  a  city 
to  take  the  whole  of  any  estate  part  of  which  is  actually 
required  for  a  public  work,  if  the  remnant  left  after  taking 
such  part  would  from  its  size  and  shape  be  unsuited  for  the 
erection  of  suitable  and  appropriate  buildings.*  Private 
advantage,  as  the  profit  of  a  railroad  corporation,  may  ac- 
crue from  the  exercise  of  right  of  eminent  domain  granted 
it  by  the  state.  Thus  in  Wisconsin  a  railway  company 
may  condemn  land  for  the  construction  of  branches  and 
spur  tracks  from  any  existing  road  to  and  upon  the  ground 

1  Tiffany,  Real  Proper ty^  ii,  p.  1071. 
3  McClain,  Constitutional  Law,  p.  100. 
8  A^.  Y.  Lib.  Bui.  of  Leg.,  25  e3. 


483]  LIMITATION  OF  LAND  OWNERSHIP  139 

of  any  mill,  store  house,  manufacturing  establishment  and 
the  like.*  The  right  has  even  been  granted  for  the  erec- 
tion of  a  mill.*  The  right  may  be  granted  to  private  in- 
dividuals to  accomplish  any  purpose  for  the  public  good.* 
"  It  is  not  requisite  that  the  use  and  benefit  to  be  derived 
shall  be  universal  nor  in  the  just  sense  even  general."  * 
"  It  has  been  held  that  a  road  primarily  for  the  accommoda- 
tion of  a  single  family  does  not  effect  its  character  as  a 
public  highway.*  Compensation  is  not  invariably  secured 
for  "consequential  damages."  Thus  the  owner  of  land  abut- 
ting on  a  highway  is  not  entitled  to  compensation  for  the 
loss  of  value  caused  by  a  change  of  grade." 

The  failure  of  heirs  causes  the  land  to  revert  to  the 
state  as  its  ultimate  owner.  Since  a  state  is  the  sovereign 
owner,  a  change  in  the  political  sovereignty  of  any  region 
produces  a  change  in  the  individual  property  in  that  re- 
gion. Thus  the  early  jurisdiction  over  Vermont  was  dis- 
puted between  New  York  and  New  Hampshire.  During 
the  controversy  settlements  were  made  on  tracts  granted 
by  each  government.  Upon  the  establishment  of  the  claim 
of  New  York,  those  who  did  not  take  out  new  patents  were 
dispossessed  by  rival  claimants.^  The  Revolutionary  war 
was  accompanied  by  the  confiscation  of  the  property  of 
royalists.*  The  confiscations  of  proprietary  lands  succeed- 
ing the  war  have  been  referred  to.     "  The  revolution  in 

1  Statutes  1898,  par.  1831a.  2  15  Wallace,  500. 

^  Am,  and  Eng.  Enc.  of  Law,  x,  p.  1059. 

*  Haswell  vs.  Armstrong,  19  N.  Y.,  1063,  cited  in  Am,  and  English 
Enc.  of  Law,  x,  p.  1063. 

^  Am,  and  Eng,  Enc.  of  Law,  x,  1074. 

•  Tiffany,  Real  Property,  i,  p.  816. 

^  Hough's  Constitutions,  footnote  under  Vermont. 
"  Tiffany,  op.  cit.,  ii,  p.  105 1. 


I40  DISTRIBUTION  OF  OWNERSHIP  [484 

property  as  well  as  the  revolution  in  government  which 
was  produced  by  the  separation  of  the  United  States  from 
the  mother  country  introduced  a  state  of  things  for  which 
in  many  respects  no  other  country  can  furnish  a  precedent. 
Many  persons  never  took  possession  of  lands  to  which  they 
were  entitled,  or  abandoned  their  possessions  and  have  never 
preferred  claims  since.  Others  lost  evidence  of  theirs  and 
therefore  were  deprived  of  the  means  of  prosecuting  their 
rights  where  they  were  so  disposed."  ^  Property  in  the 
south  was  violently  disturbed  in  consequence  of  the  revolu- 
tion of  government  by  which  the  carpet  baggers  came  in 
power  and  plundered  the  owners  by  means  of  confiscations 
for  taxes.  Thus  in  Mississippi  640,000  acres  were  for- 
feited for  taxes.*  South  Carolina's  tax  in  187 1  was  $2,- 
000,000  on  a  value  of  $184,000,000.  In  i860  it  had  been 
$400,000  on  a  value  of  $490,000,000.  The  debt  of  Louis- 
iana g^ew  from  $6,000,000  in  1868  to  $50,000,000  in  1872.' 
This  confiscation  was  analogous  to  the  confiscation  of 
slaves.  Reference  will  perhaps  not  be  allowed  to  the  dis- 
possession of  Indians. 

Property  is  subject  to  fines,  forfeitures,  or  pecuniary 
amercements  for  crime,  by  which  the  outer  personality  of 
the  rich  receives  the  punishment  given  to  the  actual  or 
inner  personality  of  the  propertyless.  Thus  land  acquired 
by  corporations  in  violation  of  the  law  may  be  forfeited  in 
some  states.'  Where  one  fraudulently  or  wrongly  mixes 
his  goods  with  those  of  another  so  that  the  goods  cannot  be 
distinguished,  the  wrongdoer  forfeits  all  of  his  property  in 
the  mixture  to  the  other  party.* 

1  Wilkins  vs.  Tart,  3  C  C,  518. 

2  Wilson,  W.,  United  States,  v,  p.  47. 

3  Tiffany,  op.  cit.,  ii,  p.  1051. 

■•  Am.  and  Eng.  Enc.  of  Law,  vi,  p.  695. 
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The  power  to  tax  has  been  called  the  power  to  destroy.* 
"  It  (taxation)  may  be  carried  to  any  extent  within  the 
jurisdiction  of  the  state  or  corporation  which  imposes  it, 
which  the  will  of  such  state  or  corporation  may  prescribe."  * 
If  not  otherwise  enforceable  taxation  may  be  enforced  by 
tax  sales  by  which  not  only  the  tax,  but  sometimes  part  of 
the  value  of  the  property  is  taken  from  the  owner.  Such 
use  of  the  property  as  destroys  the  value  of  the  public  in- 
terest in  it  may  be  restrained.  It  was  held  in  New  York 
that  an  owner  of  timber  upon  which  the  tax  was  unpaid 
might  be  restrained  from  cutting  bark  and  so  damaging  the 
state's  property.  It  is  competent  for  the  legislature  to  re- 
strain acts  which  would  strip  the  land  of  its  chief  value  and 
tend  to  make  unavailing  the  final  remedy."  ^  In  nearly  all 
of  the  states  there  are  statutes  giving  preference  to  taxes, 
rates  and  other  debts  due  to  the  state  over  the  debts  of  the 
citizens.  The  national  government  has  an  undoubted  right 
under  the  constitution  to  enact  laws  by  which  debts  due  to 
it  shall  be  preferred  to  those  of  other  creditors.*  In  feudal- 
ism the  benefits,  subsidies  and  reliefs  given  to  the  lord  es- 
tablished his  claim  to  them.  So  in  New  England  the 
"  peck  of  wheat  from  every  one  whose  heart  was  willing  " 
for  the  support  of  poor  scholars  in  Harvard  College  soon 
became  a  less  voluntary  oflfering.**  The  development  of 
private  liberty  to  some  extent  before  the  completion  of 
political  unity  caused  Americans  to  offer  more  resistance 
to  taxation  than  did  the  English.  Before  1789  Congress 
could  not  enforce  taxation.  The  first  direct  tax  of  Penn- 
sylvania was  levied  in  1785.     There  are  few  instances  of 

1  McCuUoch  vs.  Md.,  4  Wheaton,  316. 

2  Weston  vs.  City  of  Charleston,  Lalor^s  Encyclopedia,  "  Taxation." 
»  III  N.  Y.,  460.  *  Am.  and  Eng,  Enc.  of  Law,  xxix,  p.  162. 

^  Ely,  Evolution  of  Industrial  Society,  p.  37. 
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State  taxes  in  Maryland  before  1841.^  Valuations  and  usu- 
ally assessments  were  arbitrary,  upon  selected  objects  rather 
than  upon  all  property.  Thus  Connecticut  assessed  ac- 
cording to  the  mode  of  culture.  Subsequently  while 
private  property  was  developing  absoluteness  taxation  also 
became  a  system.  This  system  makes  a  more  or  less  futile 
effort  to  respect  private  property  by  uniform  taxation  of 
all  property  on  its  selling  value.  The  increasing  difficulty 
and  dissatisfaction  attendant  upon  our  tax  system  in  the 
second  half  of  the  national  history,  when  property  cannot 
be  found  as  easily  as  it  once  could,  indicates  the  changing 
and  less  definite  character  of  property.  Taxation,  even 
when  it  is  increasing  in  amount,  may  be  a  less  limitation  on 
the  prevalence  and  security  of  the  idea  of  private  property 
than  is  the  inequitable  administration  of  taxation.  Bad 
distribution  tends  to  instability  of  property.  The  theory 
of  adjusting  the  tax  to  the  ability  of  the  taxed  is  every- 
where met  by  the  fact  that  cupidity  increases  with  acquisi- 
tion. Indirect  taxation  taxes  the  poor  in  behalf  of  the 
rich.  Tangible  property  pays  more  than  personality. 
From  Maine  to  California  there  is  but  one  opinion  of  the 
present  system.  That  is  that  it  is  inequitable.  A  West 
Virginia  judge  says :  "  The  richer  the  man  the  less  the  tax 
in  proportion  to  his  property.''  ^ 

Possible  socialization  of  taxation  appears  in  the  advocacy 
of  progressive  taxation,  which  recognizes  that  ability  to 
pay  increase  faster  than  fortune,  because  the  later  additions 
to  capital  are  easier  than  the  first  acquisitions ;  and  that  the 
accumulation  is  that  by  capital  rather  than  by  man.  Hence 
justice  requires  more  than  proportional  taxation.  Other 
indications   of   socialization   through   taxation   are   in   the 

*  Ely,  Evolution  of  Industrial  Society,  p.  45. 
2  Quoted  in  Ely,  Taxation,  p.  152. 
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increasing  of  inheritance  taxation;  in  tax  inquisition  by 
private  detectives;  in  the  character  of  the  tax  exemptions 
and  in  the  social  purposes  to  which  taxation  is  increasingly 
applied.     The  exemption  of  social  property  from  taxation 
is  an  imposition  on  private  individual  property.     Exemp- 
tions are  given  increasingly  in  various  jurisdictions  to  bury- 
ing grounds,  public  school  grounds,  school  buildings  and 
apparatus,  libraries,  churches,  property  used  for  religious 
purposes,  public  hospitals,  academies,  colleges,  universities 
and  seminaries,  public  libraries,  books,  paintings  and  statu- 
ary in  free  public  halls,  institutions  of  purely  public  charity, 
public  property,  property  held  for  scientific,  literary  or  fra- 
ternal purposes,  and  a  limited  amount  of  individual  per- 
sonal property.     Governmental  expenditures  for  purposes 
that  may  be  distinguished  from  purely  protective  and  ad- 
ministrative purposes  are  proportionately  increasing.    Such 
expenditure  gives  some  economic  security  to  the  property- 
less  at  the  expense  of  property.     The  expenditure  of  the 
United  States,  exclusive  of  post  office  expenses  and  pay- 
ments of  the  principal  of  the  public  debt,  has  increased  from 
$2.04  per  capita  in  1800  to  $6.39  in  1900  and  $5.96  in 
1902.^       States  have  levied  taxes  for  all  social  purposes 
from  maintaining  universities  to  buying  wooden  legs  for 
confederate    soldiers.      Expenditures    per    capita    of    the 
school  age  (5-8)  increased  from  $5.62  in  1871  to  $11.86 
in   1904.^      The  maintenance  of  agricultural,   commercial 
and  normal  schools  from  taxation  must  influence  distribu- 
tion.    In  the  latter  part  of  the  nineteenth  century  agricul- 
tural colleges  were  established   in  every  state  and  terri- 
tory.    From  five  to  three  hundred  farmers'  institutes  are 
held   annually   in   each   state,    usually  at   public   expense. 

1  Bullock,  Readings  in  Public  Finance,  p.  40. 
^Summary  of  the  Statistical  Abstract,  1905. 
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Aside  from  the  tariff,  whose  benefits  are  not  diflfused  in 
ownership,  expenditure  in  aid  and  supervision  of  various 
industries  tends  to  socialization.  The  annual  expenditure 
for  the  federal  department  of  agriculture  is  $2,000,000. 
In  1903  fourteen  states  passed  drainage  laws  by  which 
majorities  in  communities  may  enforce  coHDperation  on 
the  part  of  all,  while  the  arid  states  have  irrigation  laws  of 
the  same  power.  Public  charities  have  been  enormously 
increased  in  the  latter  half  of  the  century.  Thus  pensions 
have  been  increased  from  $63,404,000  in  1886  to  $142,- 
550,266  in  1904.  In  Massachusetts  the  largest  public  ex- 
pense was  that  for  charities  $2,406,934.92.^ 

In  addition  to  the  foregoing  social  subtractions  for  pub- 
lic benefit,  sometimes  for  private  benefit,  there  are  various 
partial  rights  in  ownership  usually  created  by  private  con- 
tract or  in  default  of  private  right  or  agreement,  but  pub- 
licly enforced.  Moreover  the  state  may  acquire  and  hold 
these  rights  in  its  own  behalf.  These  are  prescription,  ad- 
verse possession,  future  estates,  conditional  estates,  trusts, 
mortgages,  pledges,  liens,  contracts  and  tenancy.  All  these 
voluntary  reliquishments  of  the  rights  of  ownership  be- 
come legal  limitations  of  the  privileges  of  the  owner.  All 
disposable  partial  rights  are  called  property.  Thus  a  tenant 
for  life,  a  tenant  for  years,  a  tenant  in  common  is  called 
an  owner. ^  Land  is  increasingly  subject  to  these  incor- 
poreal rights. 

Open  and  continuous  advierse  possession  for  a  statutory 
period,  usually  twenty  years,  bars  the  owner's  right.  Thus 
if  a  tenant  disclaims  to  hold  of  a  landlord  and  the  landlord 
does  not  recover  the  statute  of  limitations  begins  to  run,' 

*  Bullock,  Readings  in  Public  Finance,  p.  664. 

^  Am.  and  Eng.  Cyc.  of  LaWy  "  Titles,  Ownership  and  Possession/" 

«  Tiffany,  op,  cit.,  ii,  p.  loio. 
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An  ownership  may  be  the  possession  of  only  a  reversion, 
or  residue  of  estate  remaining  in  the  grantor  after  some 
lesser  estate  has  passed.  It  may  be  a  vested  remainder,  an 
estate  dependent  upon  some  future  event,  and  created  by  the 
act  of  the  parties,  commencing  after  the  determination  of 
a  previously  limited  estate  in  the  same  subject  of  property. 
It  may  be  a  contingent  remainder,  or  one  dependent  upon 
an  uncertain  future  condition.  The  partial  interest  may 
be  an  executory  devise,  one  that  does  not  depend  upon  the 
determination  of  a  particular  or  previously  defined  estate, 
but  upon  some  future  contingency,  or  at  some  definite 
time  in  the  future.  Conditional  estates — those  that  re- 
vert upon  the  failure  of  a  certain  class  of  heirs — may  be 
created  without  regard  to  common  law  rules. ^  Such  par- 
tial estates  must  evidently  diminish  the  definiteness  of  pri- 
vate property. 

The  laws  of  mortgages  have  tended  to  greater  security 
of  ownership.  But  the  mortgage  remains  an  instrument 
of  limited  ownership.  Mortgages  are  jura  in  re  alieno. 
Title  but  not  possession  passes.  In  pledges  on  the  other 
hand,  possession  but  not  title  passes.  A  lien  is  a  right  to 
retain  possesion  of  the  property  of  another  as  security  for 
some  debt  or  charge.  Land  was  formerly  not  subject  to 
liens  for  simple  contract  debts,  but  only  for  debts  under 
sealed  contract  binding  the  heirs.  Now  in  all  states  it  is 
equally  liable  with  personalty.  It  is  subject  to  certain  statu- 
tory liens,  judgment  liens,  or  charges  upon  all  the  property 
of  the  debtor  for  periods  varying  from  one  to  twenty  years ; 
to  mechanics'  liens  on  constructions  by  them ;  to  attachment 
liens  levied  on  property  auxiliary  to  recovering  money. 
Property  is  subject  to  the  writ  of  attachment  by  the  sheriff 
during  an  action,  in  satisfaction  of  demands  by  a  plaintiff, 

1  Tiffany,  op.  cit,  i,  p.  344. 
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who  usually  must  be  a  creditor;  in  some  states,  for  the  pay- 
ment of  a  debt  not  yet  due,  under  peculiar  circumstances,  as 
upon  an  absconding  debtor/  Property  is  subject  to  at- 
tachment by  garnishment,  or  taking  the  property  of  a  de- 
fendant, which  is  found  in  the  hands  of  a  third  person. 

To  understand  clearly  how  all  these  **  incorporeal  here- 
ditaments "  constitute  partial  ownership  of  the  man  subject 
to  them,  it  is  necessary  only  for  him  to  leave  his  debts  or 
his  taxes  unpaid.  He  will  find  that  the  "  due  process  of 
law  *'  gives  little  more  protection  to  him  than  it  does  facility 
to  his  creditor.  In  recent  constitutions  there  is  a  general 
tendency  in  the  interest  of  the  debtor  class."  This  parallels 
the  ancient  effort  of  Solon  to  mitigate  private  property. 
Of  contracts  in  general  it  may  be  said  that  whether  they 
arise  voluntarily  or  by  compulsion,  contracts  with  con- 
sideration, or  amercements  are,  until  performed,  charges, 
limitations,  partial  rights  in  ownership  of  one  or  both  the 
parties  contracting,  and  may  frequently  greatly  obscure 
individual  ownership. 

The  destruction  of  feudal  tenures  was  part  of  the  de- 
velopment of  private  property  in  land,  but  tenancy,  legally 
protected,  cannot  disappear  as  a  limitation  on  private  prop- 
erty. It  is  a  necessity  both  to  the  enjoyment  of  extensive 
property  and  to  the  tenant's  life  and  civil  status,  for  men 
must  live  on  and  from  the  soil.  Thus  a  new  form  of  estate 
was  made  necessary  by  the  economic  rearrangement  of  the 
south,  upon  the  loss  of  slaves.  In  Georgia  by  the  laws  of 
1866-74  liens  were  allowed  to  landlords  on  the  crops  of 
tenants  for  stock,  farming  utensils  and  provisions.  These 
aid  in  the  establishment  of  a  species  of  serfdom. 

The  tenant  has  his  rights  of  possession,  use  and  disposi- 

1  Bouvier,  Law  Dictionary,  i,  p.  188. 

2  Baldwin,  Modern  Political  Institutions,  p.  73. 
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tion.  Courts  of  equity  disfavor  joint  tenancy.  On  eviction 
a  tenant  has  a  right  of  action  on  a  covenant  for  quiet  en- 
joyment. Even  a  tenancy  at  will  cannot  be  terminated 
without  notice  sufficient  to  protect  the  tenant's  right  to 
crops.  ^  In  some  states  an  owner  is  liable  for  damages  for 
forcible  entry  without  legal  process,  the  tenant  holding  over 
without  consent.^  In  most  of  the  states  compensation  for 
improvements  made  by  tenants  is  estimated  by  courts  or  by 
express  legislation.*  The  tenant  has  property  rights  to 
use.  The  tenant  may  cut  timber  for  reasonable  uses  or 
by  local  custom,*  and  the  general  tendency  of  American 
courts  is  to  restrict  the  English  law  of  waste  and  to  stimu- 
late development  by  the  tenant  in  possession.*  The  lessee 
may  assign  his  lease  to  heirs,  or  in  the  absence  of  condi- 
tions, he  may  sublet.  Even  the  tenant  by  the  year  may  as- 
sign or  bequeath  his  tenancy.  Increase  in  tenancy,  by 
compounding  claims,  portends  a  change.  Less  than  one- 
third  of  American  families  own  unmortgaged,  homes. 
From  1850  to  1880  the  tendency  was  to  diminution  in  the 
size  of  farms.  Since  that  time  the  tendency  is  in  the  op- 
posite direction.  The  distribution  according  to  tenure  is 
as  follows: 

Owners.  Cash  tenants.  Share  tenants, 

1880 74.5%  8%  17.5% 

1890 71.6  10  18.4 

1900 64.7  13.1  22.2  • 

The  increase  of  the  proportion  of  tenants  is  probably  from 
the  ranks  of  the  laborers. 

Various  subtractions  made  primarily   from   the  enjoy- 

1  TiflFany,  op.  cit,,  i,  p.  142.  ^  Ibid.,  i,  p.  156. 

»  Ibid.,  i.  p.  553.  *  Jbid.,  i,  p.  561. 

«  Ibid.,  i.  p.  566.  •  Xllth  Census,  v,  p.  689. 
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ments  of  ownership  may  be  roughly  classified  under :  ease- 
ments; the  restraint  of  nuisances,  and  building  and  sani- 
tary laws  or  police  regulations. 

All  states  have  a  right  of  way  over  all  territory  within 
them.  The  right  to  pass  over  another  man's  land  may  be 
acquired  also  by  an  individual.  Easements  are  rights 
which  "  one  proprietor  has  to  some  profit,  benefit  or  bene- 
ficial use  out  of,  in  or  over  the  estate  of  another  pro- 
prietor." ^  Thus  it  may  be  a  right  to  prevent  a  man  from 
building  a  wall  on  his  own  land  beyond  a  certain  point,  the 
right  of  way  for  a  mill  race,  for  artificial  channels,  to  take 
water  from  a  premise.  Such  rights  as  these  render  one 
property  servient  to  another  or  dominant  tenement  They 
are  called  variously:  easements  appurtenant,  or  those  at- 
tached to  some  superior  right;  easements  in  gross,  rights 
attached  to  persons  rather  than  to  property  in  land ;  affirma- 
tive easements,  or  those  giving  right  to  some  active  use  of 
the  land  of  another ;  and  negative  easements,  or  restrictions 
on  the  use  of  the  servient  tenement.  These  rights  can  not 
lawfully  be  altered  by  either  proprietor.  They  are  acquired 
by  grant,  by  prescription,  by  legal  condemnation.  Other 
similar  rights  are  licenses  to  do  certain  things  on  the  lands 
of  another;  customs,  which  are  not  definitely  attached  to 
land ;  the  "  natural  rights  "  of  lateral  support  of  land  in 
its  natural  condition,  of  the  lower  riparian  owner  to  re- 
ceive the  undiminished  flow  of  a  natural  water  course;  of 
the  upper  tenement  to  discharge  surface  water  upon  the 
lower  tenement;  and  profits  a  prendre,  which,  contrary  to 
easements,  are  rights  to  profit  in  the  land  or  produce  of 
another.  Covenants  running  with  the  land,  as  to  repair 
dams,  pass  to  a  transferee  in  this  country. 

The  state  enforces  a  various  and  increasing  number  of 

^Am.  and  Eng.  Cyc.  of  Law,  "  Easements." 
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limitations  on  uses  for  the  benefit  sometimes  of  a  large, 
sometimes  of  a  small  number  of  people  to  whom  the  pro- 
hibited use  is  obnoxious.  As  every  citizen  is  theoretically 
bound  to  conduct  himself  in  a  way  that  does  not  infringe 
upon  the  rights  of  others  to  conduct  themselves  accord- 
ing to  their  legitimate  desires,  so  every  citizen  holds  his 
property  subject  to  the  implied  obligation  to  use  it  in  such 
a  way  as  not  to  prevent  others  from  the  enjoyment  of  their 
property.  The  infringement  of  either  the  personal  or  the 
property  enjoyment  of  another  is  called  a  nuisance.  What 
may  constitute  a  nuisance  depends  upon  its  location  and  the 
prevailing  sentiment  with  regard  to  the  desirability  of  the 
thing  in  question.  What  is  allowed  in  one  place  may  be 
condemned  in  another.  Thus  coal  burning  was  once  a 
nuisance  in  England  and  Edward  III  issued  a  proclama- 
tion against  it.  It  may  be  a  disorderly  house,  or  a  fer- 
tilizer or  soap  factory  or  the  like.  Glass  factories,  black- 
smith shops,  potteries  indeed  have  been  condemned  as 
nuisances.  It  may  be  the  use  of  powder  magazines,  animal 
traps,  barbed  wire  fences;  maliciously  erected  fences;  dust 
from  carpet  cleaning;  unnecessary  and  even  sometimes  ne- 
cessary, noises;  keeping  a  hot  cookstove  near  a  partition; 
offensive  odors.  Innumerable  similar  uses  of  property  have 
been  condemned  by  abatement,  by  injunction,  by  suit  for 
damages.  If  surrounding  sensibility  or  property  is  injured, 
neither  intention,  nor  careful  conduct,  nor  legality  of  the 
business,  nor  the  existence  of  similar  nuisances  nor  prior- 
ity of  location  is  a  defense,  nor  a  security  against  abate- 
ment, fine,  damages  or  imprisonment. 

Under  police  regulation  and  building  laws  the  owner  may 
be  restrained  from  uses  of  his  property  that  are  not  in  ac- 
cord with  the  local  usage,  and  he  may  be  subject  to  taxes 
other  than  pecuniary  taxes,  such  as  the  duty  of  keeping  side 
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walks  clean  and  in  repair.  He  may  be  required  to  bear  the 
cost  of  official  supervision. 

Certain  restrictions  on  the  use  of  property,  like  agree- 
ments by  purchasers  of  uniform  lots  restricting  their  future 
use,  are  enforceable  in  equity. 

Restrictions  on  disposition  are  inheritance  laws  and  taxes, 
and  restrictions  on  transfer.  **  The  most  universal  and  ef- 
fectual way  of  abandoning  property  is  the  death  of  the 
occupant."  ^  Prescriptions  of  inheritance,  looking  to  redis- 
tribution of  property,  are  increasingly  imperative  and  prev- 
alent. "  The  laws  of  descent  and  devise  being  the  creation 
of  the  statute  law  the  power  which  creates  may  r^^late 
and  may  impose  conditions  or  burdens  on  the  right  of  suc- 
cession to  the  ownership  of  property  to  which  there  has 
ceased  to  be  an  owner."  *  The  greater  freedom  of  be- 
quests is  at  the  same  time  an  increasing  limitation  on  exist- 
ing private  property.  The  right  to  receive  lands  and  tene- 
ments by  bequest  is  limited  in  but  few  states,  and  our  legis- 
lation shows  a  constant  tendency  to  preserve  for  public  and 
charitable  uses,  funds  which  have  once  been  appropriated  to 
such  uses  against  the  attacks  of  disappointed  heirs.*  More- 
over the  will  has  less  extension  into  the  future  than  form- 
erly. It  is  impossible  to  say  whether  this  is  more  a  limi- 
tation or  a  liberty  of  property.  It  limits  the  power  of  the 
dying  while  increasing  the  power  of  the  living.  And  the 
rights  of  inheritance  are  preserved  by  the  interpretations  of 
wills  whenever  possible.  American  legislation  especially 
protects  the  rights  of  children.  Most  states  protect  chil- 
dren not  provided  for  in  the  will.     Some  states  revoke  such 

1  Blackstone,  ii,  ch.  i. 

^Knowlton  vs.  Moore,  177  U.  S.,  41,  cited,  Ely,  Industrial  Society, 
p.  278. 
•  Daggett,  in  Two  Centuries  of  Am.  Law,  p.  200. 
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a  will/  The  issue  of  children  deceased  before  the  testa- 
tor is  protected.^  Thelusson's  Act  of  1800,  which  has  been 
followed  in  some  states,  restricts  the  period  in  which  an 
estate  may  accumulate  to  the  life  of  the  giver  or  to  twenty- 
one  years  after  the  death  of  the  giver  or  during  the  min- 
orities of  any  living  at  his  death  or  to  the  minorities  of 
those  entitled  to  the  income  of  the  fund.  Plato  states  the 
principle  of  inheritance  laws :  "  O  my  friends,  we  will  say 
to  them  (the  dying)  hard  is  it  for  you,  who  are  creatures 
of  a  day,  to  know  what  is  yours,  hard  too,  as  the  Delphian 
oracles  say,  to  know  yourselves  at  this  hour.  Now  I,  as 
legislator,  regard  you  and  your  possessions  not  as  belong- 
ing to  yourselves  but  as  belonging  to  the  state.  I  will 
legislate  with  a  view  to  the  whole,  considering  what  is  best 
both  for  the  state  and  for  the  family,  esteeming,  as  I  ought, 
the  feelings  of  an  individual  at  a  lower  rate."  ^ 

Inheritance  taxes  are  the  successors  of  the  ancient  primer 
seisin,  or  taxes  on  the  death  of  a  tenant.  From  the  small 
tax  of  Pennsylvania  in  1826  the  inheritance  tax  has  grown 
to  a  system  embracing  thirty  states,  the  general  advance 
being  since  1890.  Fourteen  of  these  apply  the  tax  to  di- 
rect as  well  as  to  collateral  inheritances.  Progressive 
taxes  are  levied  in  seven  states.  Twenty  inheritance  tax 
statutes  were  passed  in  1903  by  sixteen  states.*  Thus 
Oregon  taxes  direct  inheritances  of  estates  above  $10,000, 
1%  to  be  levied  only  on  the  excess  above  $5,000  received 
by  each  person.  On  collateral  inheritance  the  rate  is  2% 
on  the  excess  above  $2,000  received  by  each  person.  In 
other  cases  the  rates  are  3%  on  amounts  between  $500  and 
$10,000;  4%  on  amounts  between  $10,000  and  $20,000; 

1  Daggett,  in  Two  Centuries  of  Am.  Law,  pp.  188-9. 

2  Laws,  xi,  923. 

•  N:  Y.  Lib.  Bui  of  Leg.,  22,  1127. 
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5%  on  amounts  between  $20,000  and  $50,000  and  6%  on 
all  amounts  above  $50,000.  Iowa  (1904)*  introduced  a 
discriminating  rate  of  20%  against  non-resident  aliens,  ex- 
cept that  if  they  are  brothers  or  sisters  of  the  decedent  they 
are  taxed  10%.  There  is  a  marked  tendency  to  exempt 
benevolent  and  charitable  institutions.  Thus  New  York 
has  increased  the  amount  of  land  that  may  be  held  by  bene- 
volent and  charitable  institutions  from  an  income  of  $12,- 
000  in  1875  t^  ^ri  income  of  $500,000  in  1892.^  The 
amount  taken  by  government  in  this  way  was  in  1900-1, 
$5,21 1,898.68.'  The  state  took  from  the  estate  of  Cornelia 
M.  Stewart  $300,410.32;  of  Henrietta  A.  Lenox,  $234,- 
126.90;  of  Samuel  J.  Tilden,  $147,283;  of  Daniel  Fayer- 
weather,   $111,788.50;   of   William    E.    Vanderbilt,   ^i,- 

OII.55* 

An  owner  may  not  transfer  his  land  in  fraud  of  credi- 
tor, or  of  subsequent  purchasers.  The  owner  is  thus  made 
a  quasi  trustee.  Debtors  cannot  transfer  land  to  a  creditor 
within  a  certain  time  before  being  declared  bankrupt.*  In 
some  states  land  in  adverse  possession  cannot  be  trans- 
ferred. Criminals  imprisoned  for  life  lose  the  power  of 
transfer  inter  vivos  with  other  civil  rights.* 

In  consideration  of  the  increasing  intervention  of  gov- 
ernments in  the  management  of  natural  monopolies,  it  may 
be  better  to  speak  of  certain  rights  as  private  partial  rights 
in  public  property  than  as  public  partial  rights  in  private 
property.  Thus  game  and  fish  are  protected  by  closed 
seasons  and  by  the  prohibition  of  certain  forms  of  hunting 
and  fishing,  the  ownership  of  game  not  being  regarded  as 

1 N.  Y.  Lib.  Bui.  of  Leg.,  25,  h;. 

2  Freund,  The  Police  Power,  p.  376. 

«  West,  The  Inheritance  Tax,  p.  86. 

*TiflFany,  op.  «/.,  ii,  p.  1107.  ^  Ibid.,  ii,  p.  1161. 
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private  property.  The  ownership  of  dogs  is  only  a  quali- 
fied property,  entitling  the  owner  to  no  compensation  for 
loss  from  the  state. ^  Natural  gas  in  the  soil  may  not  be 
wasted  by  the  owner  of  the  soil.^  A  riparian  owner  is  not 
entitled  to  compensation  where  his  right  of  access  is  cut  off 
by  a  public  improvement  undertaken  for  the  benefit  of  navi- 
gation.* The  ownership  of  the  natural  water  supply  has 
been  allowed  in  the  arid  states,  but  subject  to  state  control.* 
Once  land  was  a  social  property.  Then  the  ancient  em- 
pires made  it  private  property.  Later  feudal  sovereignty 
attached  to  land;  then  sovereignty  was  conceived  to  be  de- 
tached from  land,  which  was  then  called  private  property. 
Finally  land  is  being  attached  slowly  to  sovereignty,  this 
time  possibly  to  the  sovereignty  of  the  people,  if  the  present 
democracy  is  real,  through  the  exaction  of  the  private  par- 
tial rights  that  have  been  named.  The  landlord  is  at  least 
beginning  to  be  conceived  as  the  tenant  of  society.  The 
police  power  swings 'a  larger  club  over  the  indefinite  resi- 
duum of  private  property. 

^  Freund,  p.  447.  *  /&uf .,  p.  449. 

«  Ihid.,  p.  428.  *  Ibid.,  p.  440. 


CHAPTER  X 

Limitation  of  Corporate  Ownership 

The  concentration  of  private  ownership  of  industrial 
opportunity  entails  the  limitation  of  corporate  privilege. 
The  declaration  of  independence  of  Thomas  Jeflferson  and 
of  Adam  Smith  was  individual,  not  corporate.  The  mono- 
poly and  abuse  of  corporate  power  obscures  the  right  to 
private  property  in  it.  The  possession,  through  the  private 
appropriation  of  corporate  strength,  of  an  annual  individ- 
ual income  of  $30,000,000,  such  as  one  man  is  said  to  have, 
— that  is,  at  least  as  much  as  the  income  of  thirty  thousand 
ordinary  men, — can  no  longer  find  any  justification  on  the 
theory  of  individualism  or  private  property,  which  never 
rationally  contemplated  any  such  obstruction  to  the  liberties 
of  other  men.  No  man  is  by  virtue  of  his  individuality  en- 
titled to  so  much  more  than  the  feeblest  of  sane  men.  If, 
as  supposed,  there  is  a  system  of  collusion  between  the 
carriers  and  the  large  shippers  for  a  monopoly  of  the 
trade  and  the  elimination  of  small  shippers,  private  prop- 
erty has  passed  beyond  its  greatest  height  and  is  no  longer 
in  fact  private.  When  there  is  no  competition  there  is  no 
longer  what  has  in  this  essay  been  described  as  a  period 
of  private  property  in  commerce  Although  private  prop- 
erty by  its  very  nature  ultimately  limits  its  own  dis- 
tribution, the  period  when  a  relatively  large  nimiber  of 
men  can  acquire  it  has  been  called  the  period  of  private 
property.  These  combinations  even  when  their  stocks  are 
diffused  diminish  the  liberty  of  private  property  by  the  in- 
directness of  the  ownership.  The  minority  stockholder  is 
154  [498 
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subject  to  a  majority  and  that  not  of  men,  but  of  stock. 
"  Shares  "  are  taking  the  place  of  property  in  industry. 
The  delegated  management  or  the  acquired  management 
is  inevitably  subject  to  legal  restriction.  When  one  man 
can  be  a  director  in  one  bank,  one  trust  company,  one  in- 
surance company,  two  safe-deposit  companies,  twenty-three 
railroads,  eight  telegraphs,  two  telephones,  one  cable  line, 
and  one  steamship  company,  as  George  Gould  is  said  to  be» 
in  each  nominally  subject  to  the  rights  of  his  colleagues, 
what  has  become  of  the  conception  of  private  property  as 
a  possession  subject  to  the  will  of  its  owner  ?  ^ 

The  Union  Railway  Company  of  Rhode  Island  oper- 
ates the  street  railways.  Its  stock  was  purchased  by 
the  United  Traction  and  Electric  Company  of  New 
Jersey.  This  company  leased  it  to  the  Rhode  Island 
Company,  whose  stock  is  owned  by  the  Rhode  Island 
Securities  Company  of  New  Jersey,  whose  stock  be- 
longs to  the  United  Gas  and  Improvement  Company 
of  Pennsylvania.^  Some  men  in  the  center  of  the  maze 
control  the  profits  of  these  financial  operations  in  the 
stock  market  but  what  has  become  of  private  property,  as 
it  is  theoretically  understood?  The  function  of  ownership 
of  trade  becomes  less  the  connection  of  production  and 
consumption  than  the  trade  in  profit  on  that  function,  which 
is  carried  on  by  subordinates.  The  increasingly  fraudu- 
lent, temporary  and  speculative  character  of  stock  owner- 
ship under  these  conditions  is  destructive  of  the  stability 
and  reality  of  private  property.  Officers  speculate  in  the 
shares  of  their  own  companies.  A  hierarchy  of  holding 
companies  enables  manipulators  to  cheat  investors.  The 
capitalization  of  assets  is  often  limited  only  by  the  ability 

1  Pub.  of  Am.  Ec.  Assoc,  3d  Series,  v,  2,  May,  1904. 
*  Ripley,  Trusts,  Pools  and  Corporations,  p.  xix. 
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of  the  promoters  to  make  sales  of  fraudulent  stock,  or  in- 
flation of  "good  will."  Thus  it  is  said  that  the  United 
States  Steel  Corporation  paid  for  the  $320,000,000  stock 
and  bonds  of  the  Carnegie  Company  $163,400,000  of  pre- 
ferred stock,  $155,200,000  of  common  stock  and  $304,- 
000,000  of  bonds.*  From  whom  did  the  property  gain  of 
nearly  one  hundred  per  cent  come  to  the  Carnegie  Com- 
pany ?  Credit  is  appropriated  by  the  control  of  corporations 
over  banking  institutions  and  is  sometimes  applied  to  the 
payment  of  dividends  out  of  profits  that  do  not  exist. 

The  disposition  of  capitalists  to  consider  not  less  than 
fifteen  or  twenty  per  cent  fair  profits  is  in  conflict  with  the 
popular  disposition  to  regard  the  surplus  as  plunder. 
There  is  not  a  general  prejudice,  save  among  the  property- 
less,  against  corporate  profits  as  such.  Justice  White  ex- 
presses the  current  opinion,  with  some  disregard  of  his- 
tory :  *  **  The  governmental  power  to  reasonably  control 
the  use  of  property  aflfords  no  foundation  for  the  proposi- 
tion that  there  exists  in  government  a  power  to  limit  the 
quantity  and  character  of  property  which  may  be  acquired 
and  owned.**  Nevertheless  President  Roosevelt  says:' 
"  They  (corporations)  are  permitted  to  exist  not  that  they 
may  make  money  solely,  but  that  they  may  eflfectively  serve 
those  from  whom  they  derive  their  power."  Courts  also 
have  declared  that  the  object  of  a  corporation  is  the  public 
accommodation  and  the  promotion  of  public  interests,  that 
the  dividends  of  the  stockholders  are  incidental.  A  cor- 
poration is  not  a  person  and  it  is  not  limiting  the  possibili- 
ties of  individual  action  to  limit  the  powers  of  an  as- 
sociation which  is  not  an  individual  and  which  subverts  the 

^  Montague,  Trusts ^  p.  105. 

^Northern  Securities  Decision,  Ripley,  op.  cit.,  p.  379. 

*  Message  of  December,  1904. 
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theory  of  individualism  by  subjecting  independent  individ- 
uals to  the  competition  of  powers  greater  than  are  possible 
to  individuals.  It  has  become  customary  for  courts  to 
look  through  the  mask  of  artificial  personality.  "  Wher- 
ever any  contract  conflicts  with  the  morals  of  the  times 
and  contravenes  any  established  interest  of  society,  it  is 
void  as  being  against  public  policy."  "  The  care  of  the 
public  welfare  or  internal  public  policy,  has  for  its  object 
the  improvement  of  social  and  economic  conditions  affect- 
ing the  community  at  large  and  collectively  with  a  view  to 
bringing  about  the  greatest  good  of  the  greatest  number.'' 

The  police  power,  that  is,  the  restraint  of  license  in  the 
interest  of  liberty,  is  exercised  in  the  exaction  of  public 
partial  rights  against  corporations,  much  the  same  as  in  the 
case  of  property  in  land.  And  since  corporations  are  sub- 
ject to  the  duties  of  citizenship  and  sometimes  transcend  the 
rights  of  citizens,  the  police  power  must  exact  even  more 
than  from  individuals.  The  power  of  corporations  is  per- 
haps strong  enough  in  many  cases  to  secure  immunity; 
nevertheless  their  voluntary  relinquishment  of  private  char- 
acter by  participation  in  politics  and  administration  for 
private  gain  is  a  potential  limitation  of  corporate  privacy. 

The  New  York  constitution  incorporates  a  decision: 
"  The  laws  of  this  state  have  made  such  interests  (railroad 
franchises)  taxable,  inheritable,  alienable,  subject  to  levy 
and  sale  under  execution,  to  condemnation  under  the  ex- 
ercise of  the  right  of  eminent  domain,  and  invested  them 
with  the  rights  of  property  generally."  *  Escheat  as  well 
as  eminent  domain  applies  to  every  variety  of  corporate 
property.  Harmful  property  may  be  subjected  to  restric- 
tion without  compensation  for  loss.  In  extremity  the  right 
of   property   may   be   totally    negatived.      Thus    property 

Mil  N.  Y..  41. 
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rights  are  infringed  in  a  small  way  in  the  taking  of  samples 
of  provisions  for  inspection,  in  placing  boundary  monu- 
ments, in  destruction  of  property  that  has  become  a  nuis- 
ance; in  forfeiture  of  property  unlawfully  acquired  or 
used ;  in  destruction  for  the  public  safety ;  in  relief  of  debtors 
by  bankruptcy  laws ;  allowing  the  discharge  of  debts  in  de- 
preciated currency,  and  in  the  retroactive  impairment  of 
contracts  by  legislation.  These  precedents  illustrate  the 
power  of  government  over  commercial  property. 

Special  exercise  of  the  power  of  taxation  has  been  made 
upon  corporations.  Governor  Roosevelt  laid  down  the 
principle  that  as  a  corporation  derives  its  powers  from  the 
state  it  should  pay  to  the  state  in  return  for  the  privileges 
it  enjoys  a  just  per  cent  of  its  earnings.^  This  was  in  the 
recommendation  of  a  franchise  tax,  which  was  laid  in  New 
York  in  1899.  Other  states  have  similar  taxes.  The  char- 
acter of  railroad  corporations  requires  a  tax  differing  from 
the  general  property  tax,  such  as  taxation  based  on  cash 
valuation  by  state  officers  or  on  capitalization  or  on  gross 
receipts.  Fifty  years  ago  when  corporate  property  was 
not  fully  recognized  as  property,  taxes  were  seldom  put 
upon  incorporation ;  now  such  taxes  exist  in  two-thirds  of  the 
states.*  In  1903  the  body  of  recommendations  and  legis- 
lation on  the  taxing  of  corporations  for  public  service  is 
larger  than  that  on  any  other  subject,  and  the  character  of  it 
is  pretty  well  defined  as  that  of  placing  increasing  burdens 
on  corporations.*  It  must  not  be  forgotten  that  at  almost 
no  time  in  the  assumed  period  of  liberty  was  ownership 
free  from  the  limitation  of  paternalism,  in  the  tariff  system 
which,  whatever  part  tariffs  may  have  had  in  the  general  in- 

1  Message  to  New  York  Legislature,  March,  1899. 
^Industrial  Com.  Report,  ix,  p.  1017. 
»  A^.  Y.  Lib.  Bui.  Leg.,  22,  h2^  Fetter. 
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crease  of  property,  discriminated  against  part  of  the  people 
for  the  benefit  of  others ;  and  thus  contradicted  the  theory 
of  individualism  and  contributed  to  the  necessity  of  further 
public  intervention  in  industry.  It  is  perhaps  significant 
that  the  period  of  passing  individualism  is  also  the  period 
of  excessive  tariffs. 

Besides  the  partial  rights  in  corporate  property  as  prop- 
erty, the  state  as  the  creator  of  corporations  exercises  un- 
limited powers  over  the  conditions  of  their  operations.  Be- 
fore the  prevalence  of  general  incorporation  laws,  it  was 
held  that  a  corporation  as  a  person  could  do  anything  that 
it  was  not  forbidden  to  do.  Now,  however,  ultra-vires  acts 
are  void.  While  this  originally  secured  corporate  liberty 
it  now,  so  far  as  it  is  observed,  limits  the  exercise  of 
liberty. 

The  theory  of  the  right  of  patent  monopolies  has  been 
modified  by  the  public  right  to  profit  by  industrial  prog- 
ress. The  Supreme  Court  has  decided  that  the  production 
of  improvements  reasonably  certain  to  have  been  adopted 
in  the  development  of  industry  does  not  entitle  the  owner 
to  a  patent. 

The  mischievous  effect  of  some  charters,  such  as  those 
binding  a  state  to  exemption  from  taxes,  or  the  abuse  of 
charter  powers,  led  to  judicial  reversal  of  the  Dartmouth 
College  decision  which  had  made  a  charter  a  contract,  and 
hence  inviolable.  The  grounds  of  this  reversal  are :  (a)  that 
the  state  cannot  barter  away  any  of  its  political  power,  as 
the  right  to  tax;^  (b)  nor  can  it  barter  away  its  police 
power  to  preserve  the  general  welfare,  as  in  the  abolish- 
ment of  a  lottery,*  or  the  revocation  of  a  grant  to  a  fer- 
tilizing   factory    around    which    grew    up    a    city."      The 

1  Tiedemann,  Unwritten  Constitution,  p.  56. 

2  Stone  vs.  Miss.,  loi  U.  S.,  820-1. 

'  Northwestern  Fertilizing  Co.  vs.  Hyde  Park,  97  U.  S.,  659. 
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United  States  Supreme  Court  intimates  that  it  is  implied 
in  every  charter  that  the  corporation  shall  be  subject  to 
reasonable  regulation.*  (c)  The  contract  character  of 
charters  is  evaded  on  the  ground  that  all  grants  must  be 
construed  favorably  to  the  state,  and  courts  "  are  alert  and 
astute  to  find  exceptions  to  the  doctrine  of  the  Dartmouth 
College  Decision."  Thus  a  second  bridge  company  was 
sustained  against  a  first  on  the  ground  that  a  franchise 
is  not  an  exclusive  privilege  unless  expressly  declared  so.^ 
Other  charters  have  been  evaded  on  the  theory  that  there 
was  an  implied  reservation  of  powers  in  the  legislature.'* 
A  water  company  contracted  with  Mobile  to  supply  the  city 
with  water  for  a  term  of  years,  receiving  the  sole  privilege 
of  supplying  it  from  a  certain  creek.  This  contract  was 
held  not  to  be  impaired  by  a  contract  with  another  com- 
pany to  supply  water  from  another  source.*  "  There  is 
no  public  contract  however  explicit,  though  made  for  a  fair 
compensation,  which  has  been  fully  paid,  from  which  the 
public  cannot  recede,  should  this  be  found  necessary  for 
the  public  good."  *  Detriment  to  the  state  is  also  avoided 
by  the  custom  of  granting  franchises  subject  to  repeal  and 
amendment,  a  reservation  which  now  appears  in  general  in- 
corporation laws  and  state  constitutions.  Several  state 
constitutions  provide  that  the  police  power  of  the  state 
shall  never  be  abridged  so  as  to  permit  corporations  to 
conduct  their  business  so  as  to  infringe  the  rights  of  in- 
dividuals or  the  general  well-being  of  the  state. 

Advantage  in  industry  or  trade  which  tends  to  become 

1  L.  &  N.  Ry.  Co.  vs.  Ky.,  161  U.  S.,  67?- 

•  Charles  River  Bridge  Co.  vs.  West  River  Bridge  Co.,  11  Peters,  536. 
8  Brannon,  op.  cit,  p.  361. 

*  Ibid.,  p.  361. 

5  Beer  Co.  vs.  Mass.,  97  U.  S.,  28,  33. 
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monopoly  in  the  strict  sense  of  sole  control,  increases 
the  exercise  of  the  police  power.  This  opposition  is  ex- 
pressed in  decisions  under  the  common  law  against  mono- 
poly ;  in  constitutions  and  in  statutes. 

General  or  unreasonable  contracts  in  restraint  of  trade 
are  void  at  common  law.  (a)  Contracts  with  restrictive 
associations  binding  not  to  buy  or  not  to  sell  are  void.  Thus 
in  the  case  of  Raymond  vs.  Leavitt  the  plaintiff  was  told 
that  he  must  use  other  than  legal  means  to  recover  money 
loaned  to  a  combination  for  the  purpose  of  controlling  the 
Detroit  wheat  market.*  (b)  Agreements  between  com- 
petitors to  avoid  competition  by  limiting  business  or  fixing 
prices  are  void.  New  York  (1847-8)  held  such  agreements 
among  canals  illegal.^  Such  agreements  to  control  coal 
supplies  were  held  illegal  in  Pennsylvania  and  Ohio.* 
Combinations  of  corporations  to  place  their  shares  in  trust 
with  a  managing  board,  were  held  illegal  because  ultra-vires, 
corporations  having  no  right  to  form  partnerships.  Ac- 
cordingly the  Sugar  trust  and  the  Standard  Oil  trust  were 
declared  illegal.*  The  stockholding  corporation  which  fol- 
lowed the  trust  is  also  illegal."  "  There  is  no  magic  in  a 
corporate  organization  which  can  purge  the  trust  scheme  of 
its  illegality." 

Many  state  constitutions  declare  against  monopolies. 
Thus  the  Maryland  constitutions  from  1776  to  the  present 
declare  that  monopolies  are  "odious  and  contrary  to  the 
genius  of  a  free  government."  Massachusetts  said  in 
1780:  "  No  man  or  corporation  or  association  of  men  have 
any  other  title  to  obtain  advantage  or  particular  and  ex- 
clusive privileges   distinct   from   those   of   the   community 

1  Freund,  op.  cit,,  p.  337.  2  /^j^^  p,  342. 

»  Ibid.,  p.  343.  * ^^^y  P-  345- 

«  Distilling  and  Cattle  Feeding  Co.  vs.  People,  156  111.,  448. 
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than  what  rises  from  the  consideration  of  services  ren- 
dered to  the  public."  ^  Democracy  instinctively  opposed 
these  subversions  of  popular  privilege.  These  declarations 
were  followed  by  the  prohibition  of  hereditary  emoluments, 
honors  and  privileges.  In  that  time  men  wanted  freedom 
from  control,  not  freedom  to  control  as  they  did  later  when 
they  forgot  English  tyranny. 

Since  1870  the  new  state  constitutions  forbid  combina- 
tion of  competing  railroad  and  telegraph  lines.  Before  1870 
only  one  constitution,  that  of  Michigan,  contained  an  anti- 
trust clause  such  as  is  now  common.  After  the  Inter  State 
Commerce  Act  prohibiting  pooling  by  railroads,  about 
seventy  laws  were  passed  from  1889  to  1899  in  twenty- 
seven  states  for  the  suppression  and  punishment  of  mono- 
poly.* These  statutes  were  directed  against  the  creation 
or  carrying  out  of  monopolies  in  trade,  the  reduction  of 
production  or  of  price,  the  prevention  of  competition,  the  fix- 
ing of  standard  prices,  the  making  of  contracts  not  to  sell 
below  a  certain  price.  Twenty-one  states  made  it  criminal 
for  two  or  .more  to  enter  into  any  agreement — regardless  of 
whether  it  were  reasonable  or  unreasonable — whereby  free 
competition  in  production  and  sale  was  prevented.  Seven- 
teen states  made  it  criminal  conspiracy  for  two  or  more 
persons  to  agree  to  regulate  the  quantity  or  price  pf  any 
article  to  be  manufactured,  mined,  produced  or  sold,  regard- 
less of  whether  prices  were  raised  or  lowered.*  The  courts 
generally  uphold  such  legislation.*  Most  of  these  acts 
were  nullified,  in  spite  of  a  few  enforcements,  by  the  rule 

^  Horack,  Industrial  Corporations,  p.  18. 

*  Freund,  op.  cit.,  p.  331. 

*  Montague,  Trusts,  pp.  131 -2. 

*  Jenks,  in  Industrial  Commission  Report,  ii,  p.  87. 
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of  comity  whereby  the  corporations  of  the  liberal  states 
could  do  business  in  spite  of  the  law.  The  federal  anti- 
trust law  of  1890  sought  to  check  this,  making  attempts  to 
monopolize  interstate  trade  punishable  by  fines  and  im- 
prisonment, with  three-fold  damages  to  the  aggrieved 
party.  The  federal  attorney  can  institute  proceedings 
against  the  corporation  and  restrain  it  by  injunction.  Most 
of  the  suits  under  this  law  have  failed.  The  Supreme 
Court  in  the  first  case  refused  to  restrain  the  Sugar  Trust 
as  being  engaged  in  production  and  not  in  interstate  trade.* 
But  the  law  was  applied  to  an  association  of  railroads  to 
"  maintain  reasonable  and  just  rates,"  "  to  prevent  unjust 
discrimination ''  and  to  establish  joint  traffic  agencies,  "  to 
secure  to  each  road  an  equitable  proportion  of  the  com- 
petitive traffic."  ^  Six  companies  engaged  in  the  manu- 
facture of  cast  iron  pipe,  made  an  agreement  that  there 
should  be  no  competition  between  them  in  any  of  the  states 
and  territories  mentioned  in  the  agreement,  thirty-six  in 
all.  This  was  enjoined  as  a  contract  in  restraint  of  trade.* 
An  attempt  to  combine  the  Great  Northern  and  Northern 
Pacific  railroads  under  a  New  Jersey  "  holding  corpor- 
ation "  dating  from  1901,  in  order  to  avoid  competition  was 
finally  frustrated  by  the  Supreme  Court  (March  14,  1903), 
although  similar  railroad  combinations  have  been  left  un- 
changed. 

Standard  Oil  has  had  much  legal  attention.  Thus  suit 
was  brought  in  Kansas  (1905)  to  appoint  a  receiver  to  oust 
the  corporation  from  the  state  The  legislature  passed 
bills  aimed  at  the  trust :  one  to  build  a  branch  penitentiary 

lU.  S.  vs,  E.  C  Knight  Co.,  156  U.  S.,  i  (1894). 
'  U.  S.  vs.  Trans- Missouri  Freight  Association,  166  U.  S.,  290  (1897). 
and  U.  iS.  vs.  Joint  Traffic  Association,  171  U.  S.,  505  (1899). 
»  Addyston  Pipe  and  Steel  Co.  vs.  U.  S.,  175  U.  S.,  211  (1899). 
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for  the  refining  of  oil  (declared  unconstitutional)  ;  another 
declaring  pipe  lines  common  carriers  and  a  third  prohibit- 
ing discrimination  in  rates  by  railway  and  pipe  lines.  Illi- 
nois investigated  the  pipe  lines.  The  attorney  general  of 
Missouri  obtained  a  temporary  injunction  restraining  the 
company  from  doing  business  in  Missouri. 

A  bill  in  equity  accused  the  "  beef  trust  "  of  an  allied  il- 
legal combination,  perpetrating  fraud  on  the  people  by  exer- 
cising their  power  to  raise  unduly  the  price  of  dressed  beef; 
declaring  that  they  were  oppressing  and  grievously  injuring 
the  farmer  by  forcing  him  to  sell  his  livestock  at  prices  un- 
profitable to  him  and  by  issuing  instructions  to  their  agents 
not  to  compete  in  bidding  after  prices  have  been  imduly  bid 
up  at  various  points  and  the  owners  of  livestock  have  been 
induced  to  make  large  shipments  to  those  points,  and  declar- 
ing that  independent  packers  were  being  forced  to  the  wall 
by  the  lowering  of  prices  where  competition  was  keen,  the 
losses  there  being  recouped  by  raising  prices  where  the 
field  had  been  conquered.  This  accusation  was  sustained 
and  the  trust  was  enjoined.  Upon  disobedience  an  investi- 
gation was  ordered  and  indictments  were  brought  against 
twenty-six  officials.  The  Bureau  of  Corporations  having 
made  an  investigation  collecting  information  from  the 
packers,  they  escaped  on  the  ground  of  "  immunity," 
through  the  compulsion  to  testify  against  themselves.  In 
a  recent  ruling  (March  12,  1906)  the  Supreme  Court  has 
decided  that  no  corporation  as  such  is  entitled  to  any  of  the 
immunity  of  natural  persons  from  furnishing  evidence 
against  itself  by  producing  or  giving  access  to  its  books,  ac- 
counts, etc.  Congress  also  restricted  the  benefits  of  im- 
munity to  those  who  are  compelled  to  testify  under  oath  or 
produce  evidence,  and  the  information  derived  from  them 
may  be  used  in  securing  the  indictment  or  prosecution 
of   others    who    have    violated    the    law    or    of    corpora- 
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tions  with  which  they  are  connected  or  whose  affairs  they 
have  revealed. 

"  Liberty  of  contract  does  not  imply  liberty  in  a  corpor- 
ation or  individuals  to  defy  the  national  will,  when  legally 
expressed."  In  the  sentiment  and  legislation  on  this  sub- 
ject two  prevalent  ideas  seem  to  be,  that  the  possibility  of 
inordinate  accumulation  must  be  preserved,  while  by  some 
mag^c  no  one  shall  be  oppressed  by  it ;  the  other  is  a  pretty 
settled  conviction  that  most  combinations  may  be  expected 
to  take  unfair  advantage  of  weaker  competitors,  without 
personal  dishonor  to  the  men  composing  the  corporation. 
This  covetousness  and  this  cynicism  are  the  fruits  of  un- 
restrained individualism. 

Besides  the  opposition  to  monopoly  as  such  the  police 
power  is  much  engaged  in  regulation  of  the  business  of 
corporations.  '*  No  legislature  can  bargain  away  the  pub- 
lic health  or  public  morals.  The  people  themselves  cannot 
do  it,  much  less  their  servants.  The  police  power  of  the 
state  which  rests  largely  on  legislative  discretion  cannot  be 
parted  with."  ^  A  state  may  compel  a  railroad  to  operate 
its  franchise.*  The  state  may  dissolve  it  for  the  misuse  or 
the  nonuse  of  its  powers.'  Contracts  disabling  a  corpor- 
ation from  performing  its  duty  to  the  public  are  void.* 
"  When  one  devotes  his  property  to  a  use  in  which  the  pub- 
lic has  an  interest  he  in  effect  grants  to  the  public  an  in- 
terest in  that  use  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good  to  the  extent  of  the  interest  he 
has  thus  created."  "     This  was  in  sustaining  the  control  of 

1  Stone  vs.  Miss.,  loi  U.  S.,  819. 

2  Cook,  W.  W..  Corporations,  p.  TPO- 
» Ihid.y  p.  703. 

*  Qark,  W.  L..  Corporations,  p.  288. 

6  Munn  vs.  111.,  94  U.  S.,  113.    Freund,  op.  cit.,  p.  380. 
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Illinois  over  elevator  sales.  The  "  Granger  "  cases  of  the 
same  time  sustained  similar  control  over  railroads.  Other 
businesses  have  been  classed  as  public  at  common  law,  as 
inn  keepers,  ferrymen,  wharfingers,  millers.  Others  have 
been  classed  as  public  by  statutes,  as  telephones,  telegraphs, 
turnpikes,  gas,  light,  heat,  grain  storage,  stockyards  and 
power  through  pipes  and  wires,  banking  and  insurance,  and 
recently  the  gathering  and  distribution  of  news  and  market 
quotations. 

Banks  and  insurance  were  both  the  first  forms  of  corpor- 
ations to  be  encouraged  and  the  first  to  be  thoroughly  regu- 
lated. The  chief  early  banks  indeed  were  semi-govern- 
mental institutions.  The  abuse  of  the  freedom  conceded 
to  banking  led  to  systematic  legislation,  beginning  with  the 
New  York  law  of  1838,  by  which,  among  other  things, 
periodical  reports  and  public  statements  and  minimum  capi- 
tal were  prescribed.  Governmental  intervention  in  bank- 
ing extended  even  to  the  destruction  of  the  state  bank 
note  circulation  by  taxation.  At  present  there  is  a  marked 
tendency  to  uniformity  in  the  regulation  of  financial  in- 
stitutions. Thus  the  laws  of  Wisconsin,  South  Dakota, 
and  North  Carolina  (1903)  require  definite  reserves  and 
prohibit  the  holding  of  real  estate  other  than  that  required 
for  transacting  business.  They  restrict  the  amount  of 
money  that  may  be  loaned  to  one  individual,  and  all  place 
these  institutions  under  the  supervision  of  state  depart- 
ments. Similar  laws  are  general.  New  York  imposes 
additional  restrictions  on  trust  companies  and  savings 
banks.  Franchise  abuse  and  the  ruinous  practices  result- 
ing, the  natural  outcome  of  private  property  in  insurance 
functions  led  to  the  first  general  legislation  in  New  York 
in  1849  2ind  the  first  insurance  departments,  those  of  Massa- 
chusetts (1855)  2i"d  New  York  (1859).  The  same  causes 
have  led  to  the  present  elaborate  regulation,  the  increased 
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supervision  and  publicity  and  the  agitation  for  federal  su- 
pervision. Insurance  corporations  were  included  under 
those  siAject  to  investigation  by  the  Bureau  of  Corpora- 
tions (1903). 

The  purpose  of  such  laws  is  the  preservation,  if  possi- 
ble, of  property  rights  of  the  depositors  and  the  insured. 
All  restrictive  laws  indeed  aim  at  this,  railroad  laws  as 
well  as  banking  laws.  "  It  cannot  be  disputed  that  a  rail- 
road is  a  public  corporation.'*  ^  Private  property  in  rail- 
roads is  a  public  trust.  The  preambles  of  the  old  charters 
set  forth  the  public  services  to  be  performed  by  the  rail- 
roads. '  Accordingly,  from  the  beginning  of  railroad  his- 
tory, nothwithstanding  the  predominant  power  of  the 
roads,  the  state  has  sought  to  participate  in  their  manage- 
ment. Railroad  commissioners  (Rhode  Island,  1836),  pro- 
visions for  publicity  of  rates,  inspection  of  books  by  stock- 
holders, power  reserved  by  the  state  to  purchase  after  a 
given  number  of  years,  limitations  of  the  terms  of  the  char- 
ter, state  participation  in  the  construction  of  roads  by  sub- 
scription (as  in  Maryland,  1827)  or  by  the  loan  of  public 
credit  or  by  tax  exemption  (until  about  1875),  all  appear 
in  the  earlier  railroad  history.  The  early  charters  likewise 
regularly  contained  provisions  regarding  rates.  A  num- 
ber of  states  give  power  to  railroad  commissions  to  limit  or 
regulate  rates.*  Thus  an  Iowa  statute  of  1862  required  all 
operating  railroads  to  fix  rates  per  mile  for  passengers  or 
freight.  This  was  held  a  police  regulation.  *  In  one  year 
there  were  one  hundred  and  thirty-five  separate  acts   in 

*  Trans-Missouri  Freight  Assoc,  vs.  U.  S.,  166  U.  S.,  290. 
«  Industrial  Com.  Rep.,  ix,  p.  903. 

»  Stimson,  Am.  Stat.  Law,  ii,  pp.  435-41. 

♦  R.  R.  Co.  vs.  Fuller,  17  Wallace,  560. 
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thirty-one  states  regulative  of  steam  railways.^  Texas  re- 
quires the  cause  of  the  delay  of  trains  to  be  announced. 
Stopping  of  trains  at  intersecting  lines  is  governed.  Union 
depots  may  be  required  by  the  Corporation  Commission  of 
North  Carolina  (1903)  when  necessary.  Indiana  requires 
drinking  water  tanks  in  motor  cars  running  continuously 
over  eighteen  miles.  Iowa  (1904)  required  railway  com- 
panies to  issue  to  the  shipper  of  one  or  more  carloads  of 
animals  a  free  ticket  from  the  point  of  shipment  to  the 
point  of  destination.^  In  Washington  it  is  a  misdemeanor 
to  employ  inexperienced  men  on  street  railways.  Some 
states  forbid  the  employment  of  drinking  or  color-blind  en- 
gineers. A  common  carrier  cannot  admit  one  bus-driver 
to  a  depot  and  exclude  others.*  South  Carolina  requires 
companies  to  publish  rates  on  watermelons  and  cantdoupes 
during  January  and  February  of  each  year,  which  rates 
shall  not  be  increased  during  the  year.  "  The  railroads 
are  more  controlled  than  any  other  institution  in  the  coun- 
try. They  come  in  contact  with  the  public  in  more  differ- 
ent ways  and  are  more  subject  to  injurious  restrictions  than 
any  other  private  interests.  Every  village  board  of  trus- 
tees, every  town  and  city  council,  every  state  and  every 
political  subdivision  of  the  state  in  some  way  regulates  the 
railway  business  and  imposes  restraints  or  taxes  or  both."  * 
Allowing  for  the  counting-house  sense  of  rights  and  in- 
juries, these  restrictions  still  indicate  the  conception  of  the 
subordination  of  railroads  to  government,  whatever  may  be 
the  facts. 

Discrimination,  the  favoring  of  valuable  patrons,  is  a  pre- 

1  Meyer,  B.  H.,  N.  Y.  Lib,  Bui  Leg..  22,  22m. 

2  A^.  Y.  Lib.  Bui.  Leg.,  251112. 

8  Beach,  C.  F.,  Company  Law,  p.  496. 

*  Hines,  W.  D.,  Am.  Ec.  Ass.,  3d  Series,  iv,  p.  84. 
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valent  practice  of  carrying  corporations,  incidental  to  and 
essential  to  private  ownership.  **  Ever  since  competitive 
railroads  have  existed,  the  actual  competitive  rates,  as  is 
well  known,  have  been  made  by  the  rebate  system."  ^  The 
Senate  Committee  of  1887  said :  "  The  practice  prevails  so 
generally  that  it  has  come  to  be  imderstood  among  business 
men  that  the  published  tariffs  are  made  for  the  smaller  ship- 
pers and  those  unsophisticated  enough  to  pay  the  established 
rates,  that  those  who  can  control  the  largest  amount  of 
business  will  be  allowed  the  lowest  rates."  ^  But  by  the 
common  law  the  obligation  to  render  equal  service  to  all 
alike  at  the  customary  rates  is  imposed  upon  common  car- 
riers.' The  Interstate  Commerce  Act  makes  it  unlawful 
to  discriminate  between  persons  or  places  or  to  charge  or 
receive  more  for  a  shorter  than  for  a  longer  haul  under  the 
same  conditions.  Congress  by  the  Elkins  Law  (1903) 
facilitated  prosecutions  under  the  Interstate  Commerce  Act, 
by  providing  for  the  punishment  of  the  railroads  as  well 
as  their  agents  and  also  for  the  punishment  of  the  shippers. 
The  Interstate  Commerce  Commission  reports  the  continued 
evasion  of  the  law.  In  1905  there  were  568  complaints 
before  the  commission,  65  formal  cases  and  investigations 
and  45  formal  decisions.*  These  involved  321  carriers. 
Numerous  prosecutions  and  indictments  have  been  secured 
recently  against  rebating.  Thus  officials  of  the  Chicago 
and  Alton  Railroad  were  convicted  for  giving  rebates  to  a 
packing  house  and  officials  of  the  Chicago,  Burlington  and 
Quincy  Railroad  were  fined  and  imprisoned,  and  four  of  the 
packing  houses  favored  were  fined  $5,000  each  and  two  offi- 
cials were  fined  and  imprisoned.     The  Interstate  Commerce 

^  Stickney,  Political  Science  Quarterly,  March,  1906. 

2  Ihid.  «  Freund,  op.  cit.,  p.  398. 

^Annual  Report  of  the  Interstate  Commerce  Commission,  1905,  p.  14. 
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Commission  having  been  judicially  reduced  to  an  investi- 
gating and  advising  board,  which  could  enforce  its  orders 
only  by  suit,  a  new  rate  law  has  been  passed  (1906),  which 
empowers  the  commission  to  prescribe  rates.  This  bill  re- 
quires interstate  carriers,  including  oil  pipe  lines,  express 
companies  and  sleeping  car  companies  to  make  through 
rates  and  reasonable  joint  rates  and  publish  all  rate  fares 
or  charges,  changing  these  only  on  thirty  days'  notice.  The 
Commission  may  hear  complaints  and  fix  rates. 

The  forms  of  incorporation  are  subject  to  regulation. 
The  amount  of  capital  to  be  paid  in  before  beginning  busi- 
ness may  be  prescribed  by  the  state.  To  prevent  "  stock 
watering  "  by  false  valuation  of  property  or  labor  received 
in  exchange  for  stock,  it  is  frequently  provided  that  "  No 
corporation  shall  issue  stocks  or  bonds  except  for  money, 
labor  done  or  property  actually  received  and  all  fictitious 
increase  of  stock  or  indebtedness  shall  be  void."  ^  In  or- 
der to  place  responsibility  the  number  of  directors  is  speci- 
fied in  most  states.  A  state  may  define  "  foreign  corpor- 
ations," limit  their  activity  and  prescribe  conditions  on 
which  they  may  do  business  within  its  boundaries.*  In- 
creased publicity  is  recently  sought.  Thus  Iowa  secures 
to  the  public  the  right  to  see  all  information  that  is  required 
from  corporations.  Reports  are  commonly  required  to 
state  officials.  Statutes  secure  to  tax  commissioners,  audi- 
tors, governors,  attorney  generals  and  legislative  assem- 
blies power  to  examine  the  conditions  of  corporations  and 
require  reports.  Combinations  have  been  subjected  to  nu- 
merous legislative  investigations,  such  as  the  Pennsylvania 
investigation  of  the  coal  combine  in  1871 ;  the  Industrial 
Commission  of  1898- 1902  to  investigate  the  conditions  of 

1  Horack,  op.  cit.,  p.  68. 

2  Hooper  vs.  California.  155  U.  S.,  648. 
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industry  in  general  and  recommend  legislation  to  Congress. 
It  has  become  so  settled  a  fact  that  corporations  will  be  dis- 
honest that  the  Bureau  of  Corporations  is  largely  engaged 
in  the  investigation  of  suspects.  Recently  the  packing  in- 
dustry has  been  subjected  to  special  sanitary  inspection. 

The  public  promotion  of  commercial  interests  of  private 
corporations  are  extensions  of  the  general  interest  in  pri- 
vate enterprise.  Thus  the  Department  of  State  negotiates 
commercial  treaties.  Its  consular  agencies  are  almost  ex- 
clusively devoted  to  commercial  interests.  The  Depart- 
ment of  Agriculture  has  spent  approximately  $40,000,000 
in  ten  years  in  the  promotion  of  agriculture. 

Indeed,  laws  regulating  and  limiting  the  possibilities  of 
dealing  with  one's  own  property  in  commerce  are  increas- 
ingly bewildering  in  their  extent  and  complexity.  Thus  in 
1903  fifteen  states  r^;xilated  weights  and  measures.  Fifty- 
four  laws  were  passed  regulating  and  licensing  trades  and 
occupations.  Massachusetts  and  Minnesota  curtailed  the  use 
of  trading  stamps.^  Twenty  states  passed  laws  relating  to 
contagious  diseases  of  animals;  thirteen  laws  were  passed 
relating  to  warehouses  and  stockyards.  A  new  national 
meat  inspection  bill  has  been  passed  (1906)  providing  in- 
spection of  live  cattle  and  carcasses  and  meat  products  and 
the  destruction  of  condemned  meats  in  the  presence  of  the 
inspector.  Thirty-one  states  legislated  concerning  adul- 
terations and  imitations. 

Notwithstanding  the  multitude  of  restrictions  that  have 
been  suggested,  it  is  still  perhaps  true  that  "  our  civilization 
makes  property  more  sacred  than  personality." '  Only 
those  laborers  who  own  land  are  protected  in  their  right 
to  live.     Limitation  of  the  power  to  compel  service  would 

1  N.  Y.  Lib.  Bui  Leg.,  22. 

2  Small,  Am.  Journal  of  Sociology,  i,  p.  278. 
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be  the  most  serious  loss  to  ownership  of  commerce  and 
industry.  The  Thirteenth  amendment  secures  labor  against 
involuntary  service.  Complete  ownership  being  impossible, 
partial  ownership  through  wages  and  contract  is  subject  to 
increasing  limitation.  Wyoming  and  Utah  laws  say: 
"  The  rights  of  labor  shall  have  joint  protection  through 
laws  calculated  to  secure  to  the  laborer  proper  rewards  for 
his  services  and  to  promote  the  industrial  welfare  of  the 
state.*'  ^  "  The  wage  workers  are  peculiarly  entitled  to  the 
encouragement  and  protection  of  the  law."^  Notwith- 
standing many  decisions  affected  with  the  idealism  of  a  past 
generation  the  tendency  of  the  laws  seems  to  be  to  dispose 
effectually  of  the  fiction  of  freedom  of  contract.  There 
can  be  no  such  thing  where  contract  is  based  as  in  our  in- 
dustry, not  on  equality  of  status,  but  on  inequality  of  own- 
ership. Society  protects  the  laborer  to  some  degree  from 
freedom  of  contract.  Contracts  for  unreasonable  length 
of  time  will  not  be  sustained  by  the  courts.  The  codes  of 
Colorado,  Montana,  North  Dakota  and  South  Dakota  pro- 
vide that  contracts  for  personal  service  are  not  enforceable 
against  the  employe  for  a  longer  time  than  two  years.*  It 
is  not  easy  to  enforce  a  reasonable  contract.  '*  The  rule, 
we  think  is  without  exception,  that  equity  will  not  confirm 
the  actual  affirmative  performance  by  an  employe  of  merely 
personal  service  any  more  than  it  will  compel  the  employer 
to  retain  in  his  personal  service  one  who,  no  matter  for 
what  cause,  is  not  acceptable  to  him  for  service  of  that  char- 
acter. Relief  of  that  character  has  always  been  regarded 
as  impracticable.*  Practically  every  state  exempts  the  la- 
borer's wages  from  attachment  or  execution  for  debt  and 

*  Cited  Report  of  Industrial  Commissiofiy  v,  p.  19. 

2  President  Roosevelt,  Message,  Dec.  1904. 

"  Freund,  op.  cit.,  p.  480.  *  Ibid. 
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makes  him  on  the  other  hand  a  preferred  creditor.^  Cer- 
tain states  exempt  labor  from  the  operation  of  the  anti- 
trust law. 

Compare  the  following  contracts: 

"  Know  all  men  by  these  presents  that  I,  John  Koontz 
of  the  county  of  Shenandoah  and  State  of  Virginia  for  and 
in  consideration  of  the  sum  of  three  hundred  and  seventy- 
five  dollars  to  me  in  hand  paid  before  the  sealing  hereof^ 
having  granted,  bargained,  sold  and  delivered,  and  by  these 
presents  do  grant  bargain,  sell  and  deliver  unto  John  New- 
man of  the  county  and  state  aforesaid  one  negro  boy  named 
James  to  have  and  to  hold  unto  the  said  John  Newman, 
his  heirs,  executors  and  admrs.  and  assigns  the  said 
negro  boy  James  forever,  and  the  said  John  Koontz  for 
himself,  his  heirs,  executors  and  admrs.  hereby  war- 
rants and  defends  the  said  negro  boy  James  to  the  said 
John  Newman,  his  heirs,  etc.,  sound  in  body  and  mind  and 
free  from  all  defects  whatsoever,  aged  sixteen  years  in 
September  next.  Witness  my  hand  and  seal  this  nth  day 
May,  1830. 

Test.  John  Newman.  John  Koontz.     (Seal.)' 

Here  is  an  indenture  of  1628: 

A  husbandman  of  Surrey  county,  England,  contracts  and 
binds  himself  to  a  citizen  and  iron  monger  of  London  to 
continue  "  the  obedient  servant  of  him,  the  said  Edward 
hurd,  his  heirs  and  assignes,  and  so  by  him  or  them  sente 
transported  unto  the  country  and  land  of  Virginia  in  the 
parts  beyond  the  seas  to  be  by  him  or  them  employde  upon 
his  plantation  there  or  and  during  the  space  of  four  yeares, 
and  will  be  tractable  and  obedient  and  a  good  and  faithful 

^  Adams  and  Sumner,  Labor  Problem^  p.  476. 
2  In  the  possession  of  the  writer. 
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servant  onyst  to  be  in  all  such  things  as  shall  be  com- 
manded him.  In  consideration  whereof  the  said  Edward 
hurd  doth  covenant  that  he  will  transporte  and  fumishe  to 
the  said  Logwood  to  and  for  Virginia  aforesaid  and  allow 
unto  him  sustenance,  meat  and  drink,  apparel  and  other 
necessarys  for  his  livelihood  and  sustenance  during  the  said 
service."  This  was  sealed  and  delivered  in  the  presence  of 
two  witnesses. 

A  southern  negro,  who  does  not  at  all  know  what  he  is 
doing  contracts  as  follows : 

"  I  agree  at  all  times  to  be  subject  to  the  orders  and 

commands  of  said or  his  agents,  perform  all 

work  required  of  me or  his  agents  shall 

have  the  right  to  use  such  force  as  he  or  his  agents  may 
deem  necessary  to  compel  me  to  remain  on  his  farm  and  to 
perform  good  and  satisfactory  services.  He  shall  have  the 
right  to  lock  me  up  for  safe  keeping,  work  -me  under  the 
rules  and  regulations  of  his  farm  and  if  I  should  leave  his 
farm  or  run  away  he  shall  have  the  right  to  offer  and  pay 
a  reward  of  not  exceeding  $25  for  my  capture  and  return, 
together  with  the  expenses  of  the  same,  which  amount  so 
advanced,  together  with  any  other  indebtedness  I  may  owe 

at  the  expiration  of  the  above  time,  I  agree 

to  work  out  under  all  rules  and  regulations  of  this  contract 

at  same  wages  as  above,  commencing and  ending 

The  said shall  have  the  right 

to  transfer  his  interest  in  this  contract  to  any  other  party 
and  I  agree  to  continue  work  for  said  assignee  same  as  the 
original  party  of  the  first  part."  ^ 

Passing  by  agricultural  laborers  and  household  servants 
who  are  usually  engaged  on  conditions  prescribed  by  cus- 

^  Cited  in  Ely,  Evolution  of  Industrial  Society,  p.  407. 
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torn  and  with  liberty  usually  only  at  the  grace  of  the  em- 
ployer, a  contract  of  a  skilled  mechanic  may  be  given : 

"  I  hereby  agree  in  consideration  of  the  Wm.  Knabe  & 
Company  employing  me  as  polisher  at  the  present  scale  of 
wages,  that  I  will  discharge  my  duties  in  a  workmanlike  and 
skillful  manner  according  to  the  directions  of  the  said 
company,  and  that  in  leaving  the  employment  of  the  said 
ocmpany,  I  will  give  thirty  days*  notice  in  writing  and  if  re- 
quested sixty  days'  notice  of  my  intention  to  leave.  I 
further  agree  that  said  company  shall  have  the  right  to  de- 
duct fifteen  per  cent  of  each  week's  wages  until  the  sum 
shall  amount  to  $100,  which  said  sum  of  $100  shall  be  re- 
tained by  the  company  till  the  termination  of  my  employ- 
ment, when  it  shall  be  paid  to  me,  provided  I  shall  faith- 
fully keep  the  terms  of  this  agreement,  otherwise  all  money 
so  deducted  shall  be  considered  liquidated  damages  for  the 
violation  of  this  agreement,  and  shall  belong  to  the  said 
company.  And  it  is  understood  that  as  soon  as  the  deduc- 
tion from  wages  as  aforesaid  shall  amount  to  $100  the  sum 
shall  begin  to  bear  interest  at  the  rate  of  five  per  cent, 
which  said  interest  shall  be  paid  annually,  and  that  said 
company  shall  give  me  thirty  days'  written  notice  before 
making  any  change  in  the  scale  of  wages  existing  at  the 
time  of  this  contract."  ^ 

Whether  one  sees  any  analogy  between  this  last  contract 
and  the  other  three  depends  entirely  upon  his  economic  ex- 
perience. Hence  it  is  idle  to  draw  any.  Yet  the  status  of 
the  two  parties  to  the  contract  is  entirely  different  after  the 
making  of  the  agreement.  The  employee  has  sold  himself 
temporarily.  The  employer  gives  something  much  less  than 
personal  service  in  return.     When  freedom  of  contract  pre- 

^  International  Woodworker,  April,  1902. 
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vailed  in  American  industry  to  a  greater  extent  than  now, 
the  operatives  of  New  England  were  working  thirteen 
hours  a  day.  In  Connecticut  the  employees  of  one  factory 
worked  fifteen  hours  and  ten  minutes.  In  Paterson,  New 
Jersey,  women  and  children  went  to  work  at  half-past  four 
in  the  morning  and  if  they  wearied  the  master  used  a  lash.^ 
It  is  absurd  to  speak  of  the  freedom  of  necessity. 

But  the  employer  invokes  the  courts  in  behalf  of  free- 
dom of  contract  when  legislation  interferes  in  his  relations 
with  his  men.  "  No  state  therefore  can  limit  a  man's  right 
to  sell  his  labor  or  to  hire  labor  on  his  own  terms  except 
so  far  as  the  good  police  of  society  may  require."  *  But 
such  police  requires  much  interference  in  the  relations  of 
industry.  Daniel  Webster  said :  **  The  freest  government 
if  it  could  exist,  would  not  be  long  acceptable  if  the  tend- 
ency of  the  laws  were  to  create  a  rapid  accumulation  of 
property  in  few  hands,  and  render  the  great  mass  of  the 
population  dependent  and  penniless."  '  Stimson  notes  and 
classifies  approximately  1639  laws  passed  between  1887  and 
1897  affecting  labor  interests  in  43  lines.* 

Laws  in  benefit  of  labor  may  be  divided  into  those  pro- 
tecting men  from  oppression  in  employment,  and  those 
tending  to  secure  men  in  the  employment  itself.  Neither 
of  these  objects  can  be  achieved  without  infringement  of 
the  liberty  of  private  property  in  industry.  Hence  they 
become  a  form  of  economic  property  to  the  laborer. 

The  health  and  safety  of  laborers  is  sought  in  a  multi- 
tude of  sanitary  and  precautionary  regulations  of  factories, 

1  Ely,  Evolution  of  Ind.  Society,  p.  59. 

2  State  vs.  Julow,  129  Missouri,  171. 

'  Quoted  in  Loria,  Economic  Foundations  of  Society,  p.  337. 

*  "  Democracy  and  the  Laboring  Man,"  Atlantic  Monthly,  Nov.,  1897^ 
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mines  and  railroads.  The  government  interferes  with  the 
laborer's  contracting  to  his  own  hurt  "A  man  may  con- 
tract to  use  such  machinery  or  to  perform  dangerous  ser- 
vices and  have  no  remedy  for  injury,  but  we  are  not  aware 
that  the  police  power  is  limited  by  such  contract."  ^  "  The 
fact  that  both  parties  are  of  full  age  and  competent  to  con- 
tract does  not  necessarily  deprive  the  state  of  the  power  to 
interfere  where  the  parties  do  not  stand  on  an  equality  or 
where  the  public  health  demands  that  one  party  to  the  con- 
tract be  protected  against  himself.  The  state  still  retains 
an  interest  in  his  welfare,  however  reckless  he  may  be.  The 
whole  is  no  greater  than  the  sum  of  all  its  parts  and  when 
an  individual's  health,  safety  and  welfare  are  sacrificed  or 
neglected  the  state  must  suffer."  ^ 

Massachusetts  and  New  York  are  the  most  advanced  in 
labor  legislation,  while  more  than  half  the  states  have  such 
laws  and  the  more  distinctly  agricultural  states  are  adding 
to  them.  These  laws  usually  provide  for  one  or  more  factory 
inspectors,  who  shall  have  the  right  to  enter  and  inspect 
all  factories  at  all  times.  Laws  prescribe  fire  escapes,  dust 
fans,  guards,  doors  that  open  outward  and  the  like  appli- 
ances. Machinery  must  not  be  cleaned  while  in  motion, 
nor  by  women  or  minors  under  a  certain  age.  The  engine 
room  must  be  connected  with  the  machine  rooms  by  tubes ; 
a  certain  amount  of  cubic  air  space  must  be  allowed;  walls 
must  be  limed  or  painted;  toilet  rooms,  screened  stairways 
with  handrails  and  many  other  conveniences  and  comforts 
have  been  prescribed  by  various  laws.  Sanitary  laws  are 
re-enforced  by  building  laws.  Thus  in  Massachusetts  the 
plans  for  new  factories  must  be  submitted  for  inspection. 
Sweat-shop  legislation   is   increasing.      Special   conditions 

1  People  vs.  Smith,  65  Mo.,  382. 

2  Holden  vs.  Hardy,  169  U.  S.,  380. 
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receive  special  protection.  Thus  in  several  states  bakeries 
are  particularly  restricted.  In  Wisconsin  (1903)  the  use 
of  cellars  is  prohibited;  proper  ventilation,  drainage  and 
sanitation  is  required;  sleeping  rooms  are  separated  from 
the  store  rooms  for  flour  or  meal.*  The  mining  states  have 
elaborate  laws  for  the  construction,  ventilation  and  inspec- 
tion of  mines.  Railroads  require  especial  attention.  Thus 
in  1893  ^^^  federal  law  required  power  brakes,  automatic 
couplers,  grab  irons  or  hand  holds  on  freight  cars.  Be- 
tween 1885  and  1890  various  states  required  automatic 
couplers,  proper  blocking  of  frogs  and  switches,  bridge 
guards,  safety  switches  and  the  like.  Illinois  (1903)  re- 
quires street  railway  companies  to  provide  vestibules  or 
screens  on  their  cars  to  protect  motormen  from  November 
to  March. 

The  labor  of  women  and  children  has  always  been  con- 
sidered a  proper  subject  of  legislation.  The  hours  of  wo- 
men's labor  are  limited  in  many  states,  usually  to  sixty 
hours  a  week,  sometimes  to  forty-eight,  as  in  Wisconsin. 
Five  states  prohibit  night  work  by  women.*  Some  prohibit 
women  from  certain  kinds  of  work.  In  1903  legislation 
against  child  labor  was  strengthened  in  many  states.  Thus 
Illinois  limited  the  hours  of  labor  of  children  of  fourteen  to 
sixteen  to  eight  hours  and  prohibited  employment  of  children 
under  sixteen  in  a  long  list  of  employments.*  "  What  with 
factory  and  mining  and  compulsory  attendance  laws,  it 
may  be  said  that  all  of  the  northern  states  except  Delaware 
try  to  keep  children  out  of  employment  during  at  least  a 
considerable  portion  of  the  year  till  they  have  reached  the 
age  of  fourteen  years.'*     The  attitude  of  those  who  would 

1  N.  Y.  Lib.  Bui  Leg.,  22  q.  2  ii,i^^  22q22. 

'  Whittelsey,  Factory  Legislation,  Annals  of  the  American  Academy. 
July,  1902. 
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have  absolute  ownership  in  trade  was  expressed  by  Hamil- 
ton :  *  "  Women  and  children  are  rendered  more  useful  and 
the  latter  more  early  useful  "  by  the  protection  to  home 
industry. 

Some  effort  has  been  made  to  secure  men  as  well  from 
oppression.  Workmen  are  Secured  from  oppressive  hours 
on  public  works.  The  hours  of  men  engaged  on  public 
works  were  limited  to  ten  in  1840.  In  1868  they  were 
limited  to  eight.  About  fifteen  states  have  passed  similar 
laws.^  Such  legislation  is  sustained.  Some  effort  has  been 
made  to  limit  the  hours  of  men  in  private  employment. 
Fifteen  states  limit  the  number  of  hours  that  railway  men 
may  work  continuously.  The  hours  of  coal  miners  have 
been  limited  to  eight  in  Illinois,  Indiana,  Ohio  and  Penn- 
sylvania, and  in  Utah  and  Colorado.  The  Utah  eight-hour 
law  was  sustained  by  the  United  States  Supreme  Court.* 
Thirteen  states  attempt  to  regulate  the  time  of  wage  pay- 
ments and  to  prohibit  extortion  by  company  stores.  Six- 
teen states  outside  of  New  England  have  passed  anti^ruck 
laws.  Indiana  and  Ohio  have  attempted  to  prevent  the 
withholding  of  wages  or  the  imposition  of  fines  by  employ- 
ers for  imperfect  work.* 

There  is  a  tendency  toward  greater  liability  of  employers 
in  case  of  accident.  The  English  Employers'  Liability  Act 
to  extend  employer's  liability  to  workmen  for  injuries  has 
been  copied  in  many  states.  This  abrogates  the  former 
fellow  servant  doctrine  by  which  an  employe  might  have 
no  compensation  for  injury  by  a  fellow  employe.  Some 
states  forbid  "  contracting  out "  of  this  liability.       Thus 

1  Report  on  Manufactures,  1791. 

*  Adams  and  Sumner,  op.  cit.,  p.  410. 
»  Holden  vs.  Hardy,  169  U.  S.,  397- 

*  Whittelsey,  op.  cit.,  p.  237. 
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Maryland  (1903)  makes  the  employer  liable  in  every  case 
where  the  workman  is  not  at  fault.  Ohio  (1904)  does 
away  with  the  common  law  rule  that  the  employer  is  not 
liable  for  negligence  when  the  employe  continues  in  the  em- 
ployment with  knowledge  of  the  neglect  on  the  part  of  the 
employer.*  A  national  act  (1906)  provides:  "In  all  ac- 
tions hereafter  brought  against  any  common  carriers  to  re- 
cover damages  for  personal  injuries  to  an  employe,  or 
where  such  injuries  have  resulted  in  his  death,  the  fact  that 
the  employe  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery  where  his  contributory  negligence 
was  slight  and  that  of  the  employer  was  gross  in  com- 
parison, but  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to 
such  employe.*' 

There  are  indications  of  the  establishment  of  some  claim 
to  employment.  If  so,  this  would  be  a  partial  right  in 
ownership  of  industry  corresponding  to  tenant  rights  in 
land.  Massachusetts  says:  "A  person  who  being  engaged 
in  manufacturing,  requires  from  persons  in  his  employ, 
under  penalty  of  forfeiture  of  a  part  of  the  wages  earned 
by  them,  a  notice  of  intention  to  leave  such  employ  shall  be 
liable  to  a  like  forfeiture  if  without  similar  notice,  he  dis- 
charge a  person  in  his  employ."  ^  There  are  similar  laws 
in  other  states.  Laws  of  like  effect  are  those  against  alien 
contract  labor. 

An  effective  instrument  of  control  over  their  employment 
in  the  hands  of  laborers  is  the  strike.  It  is  estimated  that 
50.77  per  cent  of  strikes  have  succeeded  and  13.14  per  cent 
have  been  partially  successful.'     In  1905  there  were  1157 

1 N.  Y.  Lib.  Bui  Leg.,  22  q6. 
^Mass.  Labor  Laws,  ch.  106,  sec.  10. 
»  Ely,  Evol.  of  Ind.  Society,  p.  114. 
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Strikes  of  which  458  were  won,  79  were  compromised  and 
210  were  lost.^  In  early  English  and  American  decisions 
all  strikes  were  held  to  be  criminal  conspiracy.  Now  it  is 
lawful  for  unions  to  do  anything  which  an  individual  may 
do.  Fifteen  states  secure  the  right  to  strike  by  statutes. 
Thus  in  California  (1903)  the  right  of  workmen  to  combine 
in  unions  and  to  strike  was  guaranteed  by  a  statute  that  an 
agreement  between  employers  or  employes  shall  not  be 
deemed  a  conspiracy  if  it  would  be  legal  if  performed  by 
individuals.^  Blacklisting  by  employers  is  forbidden  in 
twenty-seven  states.  A  few  states  have  required  that  the 
cause  of  discharge  be  furnished  to  the  employe  in  writing. 
The  right  of  organization  is  legally  sustained.  It  is  made 
a  misdemeanor  to  make  membership  in  unions  a  bar  to 
employment  in  several  states,  as  in  Kansas,  Nevada  and 
Oregon  in  1903.*  Political  intimidation  is  a  misdemeanor 
in  some  states.  Most  states  legally  recognize  the  "  union 
labels "  placed  on  manufactured  goods  for  "  fair  work." 
Nevada  and  Montana  require  the  state  printing  to  have 
the  union  label. 

Partial  rights  are  established  by  means  of  state  con- 
ciliation and  arbitration.  At  the  beginning  of  the  year 
1905  twenty-four  states  had  passed  laws  for  industrial  arbi- 
tration, the  earliest  being  Maryland  in  1878.  National 
boards  for  voluntary  arbitration  (1888  and  1898)  in  dis- 
putes affecting  interstate  commerce  have  been  ineffectual. 
The  governors  of  the  two  leading  industrial  states,  New 
York  and  Pennsylvania  (1903)  recommended  compulsory 
arbitration.  But  the  National  Civic  Federation  has  been 
influential  in  hundreds  of  conciliations  through  its  commit- 

1  American  Federation  of  Labor,  2Sth  Annual  Report 
«  N.  Y.  Lib.  Bui  Leg.,  22qi5. 
» Ibid. 
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tee  of  twelve  influential  men  representing  capital,  labor  and 
the  public. 

Indirectly  a  claim  is  established  on  employment  by  the 
ability  of  unions  to  establish  the  closed  shop;  and  also  by 
the  recognition  and  negotiation  now  general  between  in- 
dustrial corporations  and  unions.  Burns,  former  President 
of  the  Wall  Paper  Association,  testified  that  combinations 
aid  the  unions  in  enforcing  demands,*  and  the  volume  of 
testimony  before  the  Industrial  Commission  indicates 
marked  gains  to  labor  through  organizations.  The  influ- 
ence of  some  of  the  leaders  suggests  the  Roman  tribunes, 
who  by  continued  intervention  in  behalf  of  the  populace, 
gained  a  veto;  or  shall  we  call  the  heads  of  the  Civic 
Federation  our  tribuni  plebisf 

Collective  bargaining  with  the  unions  recognizes  the 
right  or  at  any  rate  the  power  of  the  voice  of  wage  earn- 
ers in  determining  the  conditions  of  their  labor.  Both 
sides  organize.  National  executive  officers  of  the  unions 
take  up  with  the  employers  or  organizations  of  employers 
the  matter  in  dispute.  Thus  in  Illinois  the  coal  operators 
maintain  a  commission  which  with  the  executive  of  the 
miners'  organization  considers  disputes  not  otherwise  arbi- 
trated. 

Employers'  associations  of  another  kind  must  be  reck- 
oned with  as  an  institution  tending  to  industrial  classifica- 
tion in  whatever  may  be  the  coming  form  of  estate,  and 
tending  to  the  limitation  of  individual  industrial  owner- 
ship. There  are  500  such  organizations  in  the  United 
States,  most  of  them  affiliated  with  the  Citizens'  Industrial 
Association  of  America  (1903),  which  seeks,  inconsis- 
tently enough,  through  offensive  and  defensive  organiza- 
tion of  industrial  management,  to  maintain  individualism 

^  Industrial  Commission  Report,  xix,  623. 
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in  industrial  service;  in  their  own  words,  "to  loose  the 
damnable  steel  manacles  cruelly  locked  on  the  hands  of  the 
common  man  and  his  wife  and  children  "  by  labor  unions 
and  to  "  protect  the  common  people  from  the  oppression  of 
the  labor  trust."  ^  Associations  for  collective  bargain- 
ing tend  to  industrial  classification  or  estate  by  recog^tion ; 
the  fatuous  employers'  associations  accelerate  the  same 
tendencies  by  antagonism. 

Whether  the  union  movement  be  viewed  as  cause  or  effect 
of  the  trend  toward  co-operation,  its  strength  belongs  to  the 
last  quarter  of  the  century,  the  time  of  general  limitation 
of  ownership.  The  Knights  of  Labor,  organized  without 
reference  to  specific  interests,  naturally  gave  way  in  influ- 
ence to  the  American  Federation  of  Labor  (1881)  which  is 
organized  by  trades  and  has  nearly  two  million  members. 
It  is  proposed  to  incorporate  labor  unions.  In  so  far  as 
this  might  increase  economic  responsibility  and  security  it 
)vould  enhance  the  partial  right  in  ownership  which  is  the 
virtual  aim  of  such  organizations.  The  benefit  funds  of 
the  unions  and  their  fraternal  and  insurance  features  must 
tend  to  economic  security,  or  property.  Thus  in  1905  the 
international  organizations  of  the  American  Federation 
of  Labor  paid  $742,421  in  death  benefits;  $582,874  in  sick 
benefits  and  $85,050  in  unemployed  benefits." 

Perhaps  the  national  classification  into  industrial  estates 
is  contributed  to  by  the  bureaus  of  labor  statistics  in  most 
of  the  states  and  by  the  free  employment  bureaus  of  thir- 
teen states. 

The  extent  of  the  effectiveness  of  all  these  limitations  of 
corporate  liberty  must  not  be  overestimated :  corporate  limi- 
tation is  perhaps  only  incipient,  and  laws  only  prophetic. 

1  Advertisement,  Chicago  Re  cord- Herald,  July  4,  1906. 

2  2Sth  Annual  Report,  Am,  Fed.  Labor. 
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The  Industrial  Commission  reports  that  very  little  of  the 
anti-trust  legislation  has  been  effective^  Laws  at  least 
indicate  the  height  of  the  possible  liberty  of  that  at  which 
they  are  directed.  Thus  of  318  corporations  of  the  size 
known  as  trusts  existing  in  1904,  236  had  been  incorporated 
since  1898  with  a  capital  of  $6,049,618,223  as  compared 
with  a  capital  of  $1,196,724,310  of  those  incorporated  be- 
fore 1898.  Thus  the  anti-trust  legislation  preceded  rather 
than  followed  the  trust  movement.^  The  Attorney  General 
of  the  Standard  Oil  Company  said :  "A  modern  federal  law 
also  exists  which  literally  interpreted  forbids  business  of  any 
magnitude,  but  federal  judges  have  thus  far  found  it  easier 
to  dismiss  proceedings  under  it  than  to  guess  at  its  real 
meaning/'*  President  Roosevelt  says:*  "The  interstate 
commerce  law  in  the  matter  of  rebates  was  practically  a  dead 
letter/'  Land  commissioners  who  aid  in  fraud,  inspectors 
who  do  not  inspect,  commissioners  and  investigators  whose 
chief  function  is  to  shield  the  guilty  are  familiar  phenomena. 
The  labor  laws  also  in  many  cases  are  unenforced  and  un- 
sustained  in  the  courts.  "  The  percentage  of  reversals  on 
appeal  in  master  and  servant  cases  when  the  verdict  of  the 
juries  of  the  courts  below  had  been  in  plaintiff's  favor  is 
perhaps  larger  than  in  any  other  branch  of  litigation."  * 
However  it  is  probable  that  the  chief  influence  of  reaction- 
ary decisions  is  to  strengthen  the  dependence  of  labor  upon 
its  own  defense. 

These  direct  modifications  of  ownership  are  supplemented 

1  xix,  p.  641. 

2  Moody,  Truth  about  the  Trusts,  p.  486. 

'  Quoted  in  Ghent,  Benevolent  Feudalism,  p.  35. 

*  Letter  to  Secretary  Morton,  June  22,  1905. 

*  "  Courts  and  Factory  Legislation,"  in  Am,  Journal  of  Sociology, 
Nov.,  1900. 
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by  various  institutions  and  social  movements  in  ameliora- 
tion of  bad  distribution.  The  increase  of  population  and 
the  concentration  of  private  property  are  attended  by  a 
rapid  extension  of  public  charities,  piA>lic  ownership,  profit- 
sharing,  stock  ownership,  co-operative  association,  insur- 
ance, corporate  provision  for  the  welfare  of  dependents 
and  private  philanthropy — all  charges  on  existing  private 
property  or  limitations  of  its  future  possibility  and  content. 
These  indicate  drift  to  estate.  These  limitations  may  be 
^  classed  according  to  their  agencies,  as  public,  corporate  and 
private. 

Public  limitations  are  public  charity  and  public  owner- 
ship. Pensions  have  increased  from  $15,525,153.11  in  1866 
to  $141,142,861.33  in  1905.^  In  1903  alone  legislation  pro- 
vided for  fifteen  new  state  charitable  institutions  in  twelve 
states  including  an  insane  hospital,  institutions  for  the  feeble- 
minded, reform  schools,  an  institution  for  the  adult  blind, 
a  school  for  the  blind,  sanitoriums  for  consumptives,  general 
hospitals,  homes  for  miners,  homes  for  orphans  and  an  in- 
stitution for  the  treatment  of  hydrophobia.^  In  1903  the 
total  cost  of  maintaining  public  benevolent  institutions  was 
$16,263,958  or  29.3  per  cent  of  the  total  expenditure  for 
such  institutions.*  Public  charity  is  a  charge  upon  property 
rather  than  upon  affection.  Such  involuntary  philanthropy 
is  one  of  the  costs  of  private  opulence,  one  of  the  conditions 
of  the  quiescence  of  the  indigent.  Philanthropy  in  this  giv- 
ing is  like  the  love  bene  of  the  serf  to  his  master,  which  ulti- 
mately became  a  tax,  or  like  the  benevolence  of  King 
Charles,  which  became  compulsory ;  only  that  now  the  sov- 
ereignty is  popular.    These  customary  benevolences  become 

1  Statistical  Abstract,  1905,  p.  603. 

2  A^.  Y.  Lib.  Bui  Leg.,  22x2. 

*  Census  Bulletin  of  Charities,  1906. 
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obligations  on  private  property,  which  diminish  the  "  in- 
definite residuum/'  and  might  not  be  disallowed  by  any 
considerable  section  of  society  without  peril.  In  its  receiv- 
ing of  the  benevolences  the  people  are  like  the  Roman  pro- 
letariat which  was  fed  from  the  public  treasury.  This 
was  a  repayment  of  the  taxes  paid  by  the  many  to  a  few. 

Besides  exacting  benevolence  society  may  exact  facility 
of  its  public  services.  The  state  assumes  the  service  or 
limits  the  franchise  of  the  monopoly.  Twenty  years  is  a 
customary  franchise.  Of  fifty  larger  cities  only  three  have 
privately  owned  sewers.  Of  publicly  owned  electric  light 
systems  there  were  20  in  1892  and  400  in  1898.*  In  1902 
22.5  per  cent  were  municipal."  In  1902  70.4  per  cent  of  water 
systems  in  cities  of  over  38,000  population  belonged  to  the 
municipality  and  54.2  per  cent  in  all  cities.^  Boston  and  New 
York  have  constructed  important  underground  railways, 
which  however  are  leased  to  private  companies.  Illinois 
( 1 903  )  authorized  its  cities  to  own  and  operate  street  railways. 
The  municipal  election  of  Chicago,  April  4,  1906  presented 
four  candidates  for  mayor,  each  on  a  municipal  ownership 
platform.  Missouri  (1903)  allows  all  municipalities  of 
less  than  30,000  population  to  undertake  any  public  utility. 
Kansas  (1903)  authorizes  cities  of  less  than  15,000  popu- 
lation to  own  waterworks,  gas,  oil  and  electric  plants,  se- 
cured by  bonds  issued  on  a  vote  of  the  electors.*  Cali- 
fornia (1903)  gives  authority  to  maintain  waterworks, 
wharves,  street  railways,  telephones,  telegraph  lines  and 
lighting  and  heating  plants.*  Chicago  provides  municipal 
parks  and  recreation  centers  in  its  crowded  sections,  four- 
teen of  these  on  the  south  side  having  been  opened  at  an 

1  Bemis,  Municipal  Monopolies,  p.  673. 

2  N.  Y.  Lib.  Bui.  Leg.,  22VI9. 

»  Ibid..  22V 1 8.  ■*  Ibid.,  22V2I. 
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initial  expense  of  $75,000  each  and  maintained  at  an 
average  annual  expense  of  $30,000,  providing  entirely  free 
playgrounds,  swimming  pools,  baths,  indoors  and  outdoors, 
with  clothes  and  towels,  gymnasiums  and  club  rooms  and 
a  refectory  with  small  charges.  Municipal  improvements 
especially  illustrate  the  social  power  over  private  property. 
Thus  Virginia  allows  improvements  to  be  paid  for  by 
special  assessments,  in  some  cases  to  be  ordered  by  two- 
thirds  of  all  the  members  of  a  council  after  notice  and  a 
hearing  to  the  land  owners.^ 

Voluntary  corporate  limitations  are  profit  sharing  and 
stock  ownership  by  dependents  and  small  investors;  pro- 
vision for  the  welfare  of  dependents  and  various  forms 
of  co-operative  associations.  Thus  the  United  States  Steel 
Corporation  distributed  over  $500,000  to  officials  who  at- 
tracted attention  during  1904.  The  same  corporation  pro- 
posed to  distribute  among  its  men  one  per  cent  of  net 
earnings,  if  during  the  year  there  were  between  $80,000,000 
and  $90,000,000  of  profits,  and  to  increase  the  sum  one- 
fifth  per  cent  for  every  $10,000,000  added  to  the  earnings.^ 
Seven  hundred  and  eleven  laborers  owned  stock  of  $245,200 
in  the  Illinois  Central  Railroad  in  1902.'  The  Proctor  and 
Gamble  Company  pays  a  profit  sharing  dividend  at  the 
same  time  as  the  dividend  on  common  stock  and  this 
dividend  is  equal  to  a  dividend  on  an  amount  of  stock  cor- 
responding to  the  salary.*  The  N.  O.  Nelson  Company 
of  St.  Louis,  distributes  profits  in  equal  percentage  to 
capital,  skill  and  labor.  The  varied  systems  of  profit  shar- 
ing have  developed  in  the  later  period  of  general  limitation 

1 N.  Y.  Lib.  Bui  Leg.,  22V15. 

^New  York  Herald,  Feb.  i,  1905. 

»  Bolen,  Getting  a  Living,  p.  116. 

*  Adams  and  Sumner,  The  Labor  Problem,  p.  341. 
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of  ownership.  There  are  now  about  fourteen  such  plans 
in  operation.^  These  seem  to  be  a  sharing  in  industrial 
control;  but  labor  leaders  deny  this. 

Although  ownership  is  not  fairly  distributed  among  the 
stockholders  of  corporations,  there  are  said  to  be  950,000 
stockholders  and  300,000  bondholders  of  the  railroads  alone. 
The  Steel  Corporation  has  90,000  stockholders.'  There  are 
9,123  shareholders  in  the  Illinois  Central  Railroad,  of  whom 
7,174  have  less  than  one  hundred  shares  each.  The  Penn- 
sylvania Railroad  is  said  to  have  44,500  owners.*  The 
American  Express  Company,  founded  by  two  or  three  men, 
had  in  1892,  6,882  stockholders.*  The  Western  Union 
Telegraph  Company  had  1701  stockholders  in  1881  and 
12,242  in  1904;  the  Standard  Oil  Company  had  45  stock- 
holders at  first  and  4000  in  1901 ;  the  Sugar  Trust  had  250 
in  1885  and  11,000  in  1905.'*  The  number  of  stockholders 
in  national  banks  increased  from  146,000  in  1876  to  330,124 
in  1905."  Savings  banks  own  $442,354,086  in  railroads; 
colleges  own  $47,468,317;  fire  insurance  companies  $15,- 
756,249 ;  and  life  insurance  companies  $668,262,896.^  Thus 
the  form  of  a  diffused  estate  seems  to  be  provided.  The 
property  of  this  nature  is  to  most  stockholders  an  attenuated 
property,  in  the  hands  of  agents.  .  It  remains  to  devise  a 
plan  for  making  those  agents  real  agents  instead  of  ma- 
jority stockholders  with  power  to  act  chiefly  in  their  own 
interest.  Such  corporate  ownership  might  be  known  as 
representative  or  republican  ownership. 

1  Adams  and  Sumner,  op,  cit.,  p.  359. 

2  Wellman,  in  Review  of  Reviews,  xxvii,  p.  330. 
»  Social  Progress,  1905. 

*  Talcott  Williams,  in  Social  Progress,  p.  292. 

» Ibid.  . «  Ibid. 

T  Newcomb.  Who  Owns  the  Railroads f  p.  8. 
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Such  possible  diffused  ownership  of  corporations  is  anti- 
cipated and  perhaps  accelerated  by  co-operative  associa- 
tions, which,  theoretically,  are  without  the  membership  of 
"  dominant  interests."  Co-operation  is  democratic  distri- 
bution, or  production,  or  use  of  credit  as  in  building  and 
loan  associations.  In  1904  there  were  5,350  building  as- 
sociations in  the  United  States  with  a  membership  of  i,- 
566,700  and  assets  of  $599,550,855.^  In  1904  there  were 
about  200  distributive  co-operative  stores  in  the  United 
States.^  Besides  communistic  settlements  there  have  been 
during  the  past  forty  years  about  200  experiments  in  pro- 
ducers* co-operation.  Besides  the  property  co-operation 
there  are  associations  of  producers  of  every  sort,  such  as  the 
National  Live  Stock  Association.  These  perhaps  are  an 
incipient  form  of  estate,  that  may  in  time  supplant  the  in- 
dividually controlled  corporations. 

The  most  notable  form  of  co-operative  commercial  prop- 
erty is  insurance.  A  life  insurance  policy  is  property.* 
Such  property  has  increased  from  $5  for  each  person  in  the 
United  States  in  1850  to  $85  in  1901.*  The  insurance  in 
force  was  increased  from  29,407  policies  in  1850  to  21,182,- 
143  in  1904;  from  $68,614,189  to  $12,547,937,441'  All 
the  manufacturing  capital  in  the  United  States  is  estimated 
at  $11,797,783,800  and  the  railroad  capital  at  $12,599,990,- 
258.*  There  were  15,674,384  industrial  insurance  policies 
in  force '  compared  with  7,696,229  savings  bank  accounts. 

^Statistical  Abstract,  1905,  p.  122. 

'  Adams  and  Sumner,  op.  cit.,  p.  402. 

« Ionia  Co.  Savings  Bank  vs,  McLean,  84  Mich.,  629. 

*  Anderson,  in  Annals  Am.  Acad.,  Nov.,  1904. 
^  Statistical  Abstract,  1905,  p.  123. 

•  Annals  Am.  Acad.,  Sept.,  1905,  p.  33. 
'  Statistical  Abstract,  1905,  p.  123. 
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the  policies  were  for  $2,135,859,103  and  the  deposits  were 
$3,269,236,119/  The  assets  of  life  insurance  companies 
were  $2,498,960,968  in  1904  as  compared  with  $387,- 
000,000  in  1874.^  The  deposit  currency  of  the  country 
in  the  same  year  was  $3,908,509,152.*  The  realization  of 
the  enormous  sums  represented  in  these  policies  must  have 
some  influence  in  the  future  distribution  of  ownership. 
They  represent  not  merely  savings  but  investment.  Thus 
$2,000,000,000  of  assets  of  insurance  companies  were  in- 
vested; in  bonds,  40  per  cent;  in  mortgages,  27  per  cent; 
in  real  estate,  8  per  cent;  in  stocks,  y%  per  cent;  in  per- 
sonal notes,  7  per  cent ;  in  cash,  4^  per  cent ;  in  collateral 
loans,  3  per  cent;  other  investments,  3  per  cent.  The 
amount  equals  40  per  cent  of  the  value  of  American  farm 
products.*  Some  influence  must  be  allowed  to  the  fraternal 
insurance  organizations,  with  their  defiance  of  mathematics. 
These  date  from  the  A.  O.  U.  W.  of  1868.  Such  orders 
have  8,278,719  members.  One  hundred  and  fifty  of  these 
orders  have  promised  to  pay  $6,000,000  of  insurance.  "^ 
Accident  insurance,  dating  from  the  Hartford  Travellers, 
1863,  paid  in  1904,  $19,332,539  of  insurance.' 

With  the  social  industrial  functions  which  they  assume 
many  corporations  accept  the  functions  of  charity,  and  so 
place  upon  other  corporations  the  burden  of  future  imita- 
tion. The  assumption  of  any  obligation  beyond  the  con- 
tract obscures  the  outlines  of  contract.  Thus  when  the 
workingman's  soul  is  a  charge  upon  the  conscience, 
and  more  particularly  upon  the  funds  of  his  master,  the  es- 
tate of  the  workman  increases.    When  the  master  invests 

^Statistical  Abstract,  1905,  p.  116.  ^  Ibid.,  p.  123. 

»/W(/.,  p.  114.  ^Annals  Am.  Acad.,  Sept.,  1905,  p.  85. 

^  Ibid.,  Nov.,  1904,  Abt.  Landis. 
«  Statistical  Abstract,  1905,  p.  124, 
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in  the  ease  as  well  as  the  labor  of  his  man,  he  has  admitted 
the  personality  of  the  laborer  as  an  accepted  infringement 
of  the  orbit  of  his  ownership.  The  list  of  welfare  under- 
takings now  in  force  in  various  establishments  is  long,  and 
welfare  directors,  social  secretaries  and  sociological  depart- 
ments are  necessary  to  superintend  the  gardens,  the  edu- 
cational and  industrial  classes,  the  social' clubs,  the  theaters, 
the  schools  for  children,  the  cost-price  lunch  rooms,  the. 
gymnasiums,  the  medical  departments,  the  libraries,  flower 
funds,  the  sick  benefits  and  picnic  parties  and  a  hundred 
things,  not  the  least  of  which  is  the  advertising  of  the  phil- 
anthropic department.  There  are  numerous  relief  and 
pension  systems  in  force  in  industries,  particularly  the  rail- 
roads. The  Baltimore  and  Ohio  Railroad  in  1884  insti- 
tuted an  old  age  pension  system.  Other  great  corporations 
have  insurance  systems  of  various  kinds.  The  Pennsyl- 
vania Railroad  allowed  pensions  to  retired  employes  in  the 
six  years  ending  December  31,  1905,  $2,004,087.59.^ 

Private  philanthropy  is  active  in  the  repair  of  bad  distri- 
bution and  possibly  effects  redistribution  in  so  far  as  it  has 
effects  beyond  immediately  individual  relief.  Of  a  total 
of  4,207  benevolent  institutions  in  the  United  States  2,359 
are  private  and  1,363  are  ecclesiastical.  The  three  classes 
cost  respectively  in  1903:  public,  $16,263,958  or  29.3  per 
cent;  private,  $24,163,099  or  43.5  per  cent;  ecclesiastical 
$15,150,576  or  27.2  per  cent.  Of  these  2,004  h^ive  been 
founded  since  1890.*  In  Pennsylvania  $500,000,000  of 
capital  is  invested  in  charitable  institutions,  or  one-half  the 
value  of  farming  property  or  one-third  of  the  value  of  man- 
ufacturing establishments.*     Twenty-nine  per  cent  of  the 

1  Report  of  the  Penna.  Railroad  Pension  Department. 
*  Census  Bulletin  on  Charities^  1906. 
'  Social  Progress,  1905,  p.  98. 
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population  of  New  York  applied  for  aid  in  1897.*  Legal 
charity  makes  the  status  of  the  dependent  more  definite. 
Since  the  organization  of  the  first  Charity  Organization 
Society  (London,  1869)  two  hundred  such  societies  have 
been  organized  in  the  United  States.'^  Four  hundred  and 
seventy-five  Y.  M.  C.  A.  buildings  have  been  maintained 
at  an  expense  of  $26,260,870.'  One  hundred  and  fifteen 
social  settlements  have  cost  $2,652,900.*  Seventy-nine 
million  dollars  have  been  invested  in  institutional  churches.' 
The  benefactions,  individual,  religious,  educational  and 
charitable  in  the  United  States  in  1904,  exclusive  of  public 
appropriations,  denominational  or  missionary  contributions 
and  of  items  of  less  than  $5,000  were  over  $90,ooo,ooo.' 
The  total  of  such  benefactions  for  the  years  1893  ^^  ^9^4 
is  $696,000,000.^  Notable  recent  gifts  are  that  of  John 
D.  Rockefeller  for  tuberculosis  study,  $7,000,000;  and 
for  the  educational  fund  $32,000,000;  and  Andrew  Car- 
negie's pension  fund  of  $10,000,000  for  college  teachers. 
It  is  estimated  that  the  benefactions  of  the  latter  have 
amounted  to  $120,500,000. 

Private  property  becomes  "clothed  with  a  public  interest" 
when  it  is  directed  to  public  uses  and  thus  creates  a  public 
interest  or  property.  Savigny  says :  "  Property  is  founded 
on  adverse  possession  matured  by  prescription."  So  con- 
cession is  matured  by  prescription.  A  demand  satisfied  is 
a  demand  stimulated.  Voluntary  stewardship  may  be- 
come legal  and  political  obligation.  Of  charity  Aristotle 
said :  ®  "  The  poor  are  always  receiving  and  always  want- 

1  Social  Progress,  1905,  p.  96. 

*  Devine,  in  Social  Progress,  1905,  p.  140. 

*  Social  Progress,  1905,  p.  311.  *  Ibid.,  p.  299. 
«  Ibid.,  p.  209.  «  Ibid.,  p.  255.  ^  Ibid.,  p.  186. 
«  Politics,  vi,  5. 
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ing  more  and  more,  for  such  help  is  like  water  poured  into 
a  leaky  cask."  In  this  the  poor  are  very  like  the  rich. 
Concession  to  the  poor  in  any  way  may  become  a  public 
partial  right  in  private  property,  particularly  in  corporate 
property.  So  long  as  the  dispossessed  continue  to  live  and 
multiply  they  must  be  a  charge,  legal  and  moral,  directly 
or  indirectly  on  existing  ownership,  an  incident  of  estate, 
which  isolated  individuals  may  flout,  but  with  which,  never- 
theless, ownership  as  a  whole  is  compelled  to  account,  for 
its  own  continuance  and  security.  Individual  irresponsi- 
bility to  society  is  tolerated  only  as  it  is  isolated.  If  there 
is  in  the  United  States,  as  Leroy-Beaulieu  and  Marshall  ^ 
think  there  is  in  Europe,  an  increase  of  the  wealth  of  the 
poorer  classes  relatively  to  the  richer,  while  practically  all 
available  and  valuable  wealth  is  with  its  increase  in  theory 
privately  owned,  the  increase  of  the  security  of  the  poor 
must  be  a  gain  in  part  of  some  sort  of  estate,  before  there 
can  be  a  diffused  private  property.  Evidently  private  prop- 
erty is  still  in  the  ascendant.  It  is  hard  to  demonstrate  its 
continuance  in  its  present  form  from  statistics.  The  Census 
shows  that  less  than  one-half  of  the  families  owned  homes 
and  one-third  of  these  are  mortgaged.  The  wealth  of  the 
United  States  is  variously  estimated  at  from  $90,000,000,- 
000  (Census)  to  $110,000,000,000.^  $18,000,000,000  is 
agricultural  wealth  individually  owned.  Corporations  own 
wealth  of  more  than  $25,000,000,000.  It  is  estimated  that, 
leaving  out  of  consideration  city  real  estate,  corporations 
own  more  than  half  of  American  wealth,  while  one  hun- 
dred years  ago  they  owned  but  one  per  cent  of  the  wealth.' 
It  is  said  that  one-twelfth  of  the  wealth  of  the  United  States 

^Principles  of  Economics,  i,  p.  735. 
2  Harvey,  in  World's  Work,  Feb.,  1905. 
»  Williams,  Social  Progress,  1905,  p.  292. 
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is  represented  at  the  meeting  of  the  board  of  directors  of 
the  United  States  Steel  Corporation,  who  control  corpor- 
ations capitalized  at  $9,000,000,000.^  The  multiplication 
and  the  extension  of  the  forms  of  partial  ownership  recited 
in  this  chapter  seem  to  indicate  some  socializing  of  the 
centralized  control  of  industry. 

Limitation  of  the  common  tolerance  and  existence  of  li- 
cense has  been  shown  in  the  active  disapprobation  of  slav- 
ery, in  the  increasing  reflection  on  the  "  unearned  incre- 
ment," and  in  the  increasing  subtraction  from  the  "indefinite 
residuum  "  of  private  property  both  in  land  and  in  capital ; 
and  lately  by  something  of  revulsion  from  the  commercial 
spirit  hitherto  dominant,  something  of  the  Greek  repulsion 
for  the  sordidness  of  trade  that  made  Plato  say  that  one 
might  be  punished  for  sharing  in  the  illiberality  of  retail 
trade.  The  police  power,  applying  the  term  to  the  promo- 
tion of  the  public  welfare  through  restraints  upon  the  use 
of  property,  is  a  growth  of  the  last  quarter  of  a  centurj\ 
Almost  none  of  the  thousands  of  cases  and  statutes  cited  in 
Freund,  The  Police  Power,  had  their  origin  before  the 
Civil  War.  With  increase  of  mass,  the  freedom  of  the  in- 
dividuals is  in  the  latter  half  of  our  national  history,  speak- 
ing roughly,  decreased  by  the  struggle  for  equality,  the 
"  infringement  of  orbit,"  the  Spencerian  integration  of  a 
new  unity,  which  portends  possibly  some  juster  distribu- 
tion. After  the  culmination,  under  a  centralized  govern- 
ment, of  the  greatest  allowable  liberty,  the  efforts  to  pre- 
vent the  destruction  of  the  liberty  attained,  the  many  limi- 
tations herein  considered,  constitute  a  new  centralization 
of  government,  which  might  be  prophetic  of  a  new  liberty, 
a  new  individualistic  period  lying  beyond  any  imminent 
limitation.     This  new  centralization  seems  to  be  shown  in 

1  Pratt,  in  World's  Work,  Dec.,  1904. 
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the  recent  national  legislation  on  inspection  of  foods,  on 
labor  and  railways,  and  the  like. 

Real  liberty,  measured  quantitatively,  or  by  the  numbers 
enjoying  a  degree  of  freedom,  has  increased  through  all  the 
periods,  perhaps,  whether  they  have  here  been  called 
periods  of  liberty  or  of  limitation.  Each  period  of  liberty 
results  in  limitation,  which  conditions  the  new  liberty. 
The  possession  of  the  savage  was  not  liberty;  it  had  no 
sanction  but  his  own  security.  In  the  communism  of  the 
next  period  the  individual  had  only  the  uncertain  guarantee 
of  the  clan.  Patriarchal  ownership  long  had  no  sanction 
save  that  of  the  family.  The  Roman  individual  property 
was  never  fully  extricated  from  the  patria  potestas.  The 
private  property  of  ancient  times  had  not  the  guarantee  of 
a  democratic  national  unity.  The  security  of  the  Empire 
— of  mere  personal  government — was  not  as  great  as  that 
of  the  state  conceived  as  the  people.  The  Greek  Four  Hun- 
dred confiscated  property  with  less  indirection  than  the 
modern  "  four  hundred."  At  almost  no  time  was  the  right 
to  own  property  conceded  equally  to  all  classes  within  the 
state.  Feudalism  in  its  outcome  meant  greater  security 
for  the  mass.  Modern  liberty  of  ownership  has  the  sanction 
of  more  democratic  unity.  The  internal  integration  of  so- 
ciety as  the  great  nations  gird  themselves  for  the  com- 
mercial struggle  will  again  give  the  mass  greater  security, 
more  harmonious  social  adjustment,  which  is  the  only  lib- 
erty possible  in  society.  The  status  of  the  individual  has 
now  less  the  sanction  of  the  lord  and  more  the  sanction  of 
society.  The  lords  are  not  the  masters  but  the  servants  of 
society.  One  era  of  status  sacrificed  the  individual.  One 
era  of  private  property  sacrificed  society.  The  only  possi- 
ble general  liberty  is  in  balance  of  the  two. 

If  the  recital  of  facts  indicative  of  a  more  co-operative 
social  adjustment  seems  to  be  too  definitely  explained  as 
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estate  this  too  great  boldness  may  be  offset  by  the  deduction 
from  history  that  no  period  of  ownership  has  been  char- 
acterized by  the  exclusive  prevalence  of  one  form  of  own- 
ership, and  further  by  the  fact  that  a  higher  degree  of  evo- 
lution is  productive  of  a  greater  variety  of  forms.  Hence 
if  a  new  regime  is  foreshadowed,  it  may  be  one  of  equili- 
brium not  only  between  individual  parts  of  society,  but  be- 
tween competitive  and  socialized  functions,  perhaps  between 
private  property  and  estate. 


CHAPTER  XI 
The  Ethics  of  Ownership 

The  data  of  this  essay  may  be  insufficient  to  show  an 
alternation  of  the  forms  of  private  property  and  estate; 
but  there  can  be  no  doubt  that  legal  restriction  is  an  inher- 
ent fact  in  ownership,  that,  strictly  speaking  there  is  no 
private  property.  Augustinus  Triiunphus  said :  *  "  Pri- 
vate property  ceases  to  be  such  by  natural  law  in  case  of 
necessity,  by  divine  law  for  the  sake  of  charity,  by  the 
civil  law  for  the  benefit  of  the  state."  Laws,  however,  are 
not  so  much  the  cause  as  the  epitome  of  economic  evolu- 
tion. Plato  said :  *  "  Those  are  the  most  amusing  people 
in  the  world  who  imagine  that  with  their  everlasting  enact- 
ments and  amendments  they  will  find  some  way  of  putting 
down  the  knaveries  that  are  practiced  in  contracts,  little 
thinking  that  they  are  in  reality  only  cutting  off  the  heads 
of  a  hydra."  Yet  where  there  is  no  restriction  there  is 
no  law. 

Limitation  of  private  ownership  is  not  only  historically 
and  legally  necessary,  but  it  is  a  corollary  to  all  theories  of 
the  right  of  property.  The  fundamental  theory  of  the  right 
of  property,  that  it  is  a  human  necessity,  is  variously  called 
the  natural  right,  or  the  human  nature,  or  the  divine  right 
theory.  Thus  Kant  and  Hegel  and  Green  regard  the  being 
a  man  a  sufficient  title  to  property.  But  given  many  men 
and  small  substance,  human  nature  and  divine  right  cannot 
be  monopolized  without  the  infringement  of  an  equal  or 
potentially  equal  title.     The  "  labor  "  and  the  "  robbery  and 

1  Dunning,  W.  A.,  Political  Theories,  p.  219.         2  Republic,  ix,  426. 
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violence  "  and  the  "  occupancy  "  theories  are  theories  of  ap- 
propriation. Locke  would  give  to  the  laborer  the  work  of 
his  own  hand  which  he  actually  uses.  But  to  be  rich  one 
must  use  the  labor  of  others.  Mill  says:  *  "  The  laws  of 
property  have  never  yet  conformed  to  the  principles  on 
which  this  justification  of  private  property  rests."  Proud- 
hon  would  not  allow  that  wrong  can  be  made  right  by  pre- 
scription. Blackstone  and  Grotius  and  Savigny  r^^rd 
occupancy  as  a  title.  Upon  these  theories  the  limitation 
of  past  occupancy  by  present  occupancy  might  be  justified. 
Ownership  of  the  present  day  worldwide  commercial  prop- 
erties by  occupancy  would  be  an  attenuated  position.  It 
is  now  not  man  but  money  that  occupies.  The  "  l^^l  evo- 
lution or  utility  "  theory  refers  to  a  stage  subsequent  to 
necessity  and  appropriation.  Property  is  a  creature  of  law, 
which  furnishes  its  ethical  basis.  "  Banish  governments 
from  the  earth  and  all  its  fruits  are  as  much  the  common 
property  of  all  mankind  as  the  air  and  light,"  says  Bossuet. 
"  The  inequality  that  now  is  has  been  introduced  by  the 
lawes  civill,"  says  Leviathan.^  The  Servian  code  says: 
"  Property  is  based  on  civil  law,  not  on  natural  rights,  on 
public  utility  of  which  law  is  the  expression,  not  on  abstract 
justice."  *  Property  is  not  in  having  but  in  being  allowed 
to  have.  If  property  is  the  subject  of  law  it  is  subject  to 
limitation. 

The  academic  theory  of  distribution  among  the  factors 
of  production  according  to  their  productivity  leaves  un- 
considered the  actual  distribution  among  individuals.  It 
is  therefore  liable  to  misinterpretation  as  a  justification  of 
inequality  of  ownership.  Capital  is  not  a  personality. 
Consequently  in  a  distribution  among  men  it  is  not  entitled 

1  Political  Economy,  bk.  i.  «  1 :  63. 

«  Quoted  in  Gide,  Political  Economy^  p.  453. 
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to  receive  anything.  It  is  not  capital  that  receives  the  re- 
turn for  its  productive  use,  but  the  owner  of  capital.  Since 
capital  accumulates  while  men  decay,  the  ownership  of 
capital  to  the  second  generation  must  find  some  other  jus- 
tification than  its  productivity.  When  it  is  determined 
that  capital  produces  so  much  and  labor  produces  so  much, 
and  that  capital  accordingly  should  receive  so  much  and  labor 
so  much,  the  laborer  accepts  the  logic;  but  since  capital  is 
the  product  of  labor  alone  he  claims  the  title  to  it,  and 
denies  the  title  of  those  who  have  not  labored.  The 
laborer  does  not  claim  the  product  for  larger  consumption 
alone,  although  the  larger  ownership  conceded  to  the  capi- 
talist is  usually  so  applied  in  part,  but  for  economic  se- 
curity and  power,  just  as  the  capitalist  wishes  it.  This  se- 
curity, and  not  enjoyment,  is  the  chief  motive  of  ownership. 
In  a  period  of  enlightenment  it  seems  probable  that  greater 
productivity  wotild  result  from  a  better  distribution  of  mo- 
tive. Thus  adequate  examination  might  show  that  both 
the  theories  of  property  and  the  economic  theory  of  distri- 
bution require  the  limitation  of  private  property. 

If,  however,  private  property  is  conceived  to  be  absolute, 
undelegated  privilege,  the  spirit  of  ownership  is  arrogant, 
elementary,  bestial.  Lord  Raoul  of  France  may  ride 
among  his  discontented  villains  and  reason: 

"Now,  dear  knave, 
Be  kind  and  tell  me — tell  me  quickly,  too- 
Some  proper,  reasonable  groimd  or  cause — 
Nay,  tell  me  but  some  shadow  of  some  cause — 
Nay,  hint  me  but  a  thin  ghost's  dream  of  cause — 
(So  will  I  thee  absolve  from  being  whipped) 
Why  I,  Lord  Raoul,  should  turn  my  horse  aside 
From  riding  by  yon  pitiful  villein  gang — 
Or  ay,  by  God,  from  riding  o'er  their  heads, 
If  so  my  humor  serve,  or  through  their  bodies, 
Or  miring  fetlocks  in  their  nasty  brains, 
Or  doing  aught  else  I  will  in  my  Qermont."  1 

*  Lanier,  Sidney,  The  Jacquerie. 
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Some  millionaire  religionist  will  spiritualize  Raoul  and  say 
that  the  toiling  multitude  is  the  thorny  stock  that  bears  a 
rose.  But  the  rose  now  begins  to  know  whose  sap  flows  in 
his  petals,  and  to  confess  that  the  thorny  stock  has  a 
property  in  his  hues.  Raoul  has  ceased  to  swagger,  has 
changed  from  unconciliatory  usage  of  subjects  to  covert 
sedition  against  masters.  He  is  professing,  perhaps,  to 
hold  his  realm  as  the  steward  of  his  subjects.  Steward- 
ship, private  initiative,  supplements  the  law  and  the  logic 
of  social  limitation.  **  The  ambition  to  so  assist  in  read- 
justing industrial  relations  that  manhood  may  not  be  held 
less  deserving  of  conservation  than  property,"  ^  is  not  con- 
fined to  the  maladjusted.  Many  of  the  chief  beneficiaries 
of  the  social  undistribution  inquire  sincerely  what  they  can 
do,  without  reasoning  in  academic  fashion  about  the  conse- 
quences of  their  doing.  **  I  believe  that  a  divine  discontent 
should  enter  the  breast  of  every  man  who  does  not  have  a 
chance  at  all  the  privileges  that  other  men  enjoy."  *  Mr. 
Carnegie's  gospel  is  this :  "  To  set  an  example  of  modest, 
imostentatious  living,  shunning  display  or  extravagance,  to 
provide  modestly  for  the  legitimate  wants  of  those  depen- 
dent upon  him  and  after  so  doing,  to  consider  all  surplus 
revenues  which  come  to  him  simply  as  trust  funds,  which 
he  is  called  upon  to  administer  in  the  manner  which,  in  his 
judgment  is  best  calculated  to  produce  the  most  beneficial 
results  for  the  community — ^the  man  of  wealth  thus  becom- 
ing the  mere  trustee  and  agent  for  his  poorer  brethren, 
bringing  to  their  service  his  superior  wisdom,  experience 
and  ability  to  administer."  **  A  public  sentiment  is  rapidly 
forming  which  views  as  a  reproach  a  very  rich  man  who 
lives  or  living  dies  without  connecting  himself  and  his  name 

^  Small,  in  Am.  Journal  of  Sociology,  i,  p.  571. 
2  New  York  Times,  Dec.  7,  1905. 
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and  memory  by  substantial  benefactions  with  works  edu- 
cational, philanthropic  or  charitable,  for  the  benefit  and 
welfare  of  his  fellow  men."  ^  "  There  is  no  absolute  own- 
ership in  fee  simple  from  the  ethical  standpoint."  *  Pri- 
vate property  becomes  a  public  trust.  Thus  Cecil  Rhodes 
conceived  political  obligations  of  wealth.  Another  South 
African  millionaire  left  money  for  the  construction  of  a 
railroad.  Pedro  Alvarado  in  Mexico  proposed  to  give  $50,- 
000,000  toward  the  pa)rment  of  the  debt  of  the  Mexican  Re- 
public, because  he  took  his  millions  out  of  the  ground. 
Another  rich  man  says :  "  The  rights  and  interests  of  the 
laboring  men  will  be  looked  after  and  cared  for  not  by  the 
agitators  but  by  the  Christian  men  to  whom  God  in  his 
infinite  wisdom  has  given  the  control  of  the  property  in- 
terests of  the  country."  The  Lord  is  usually  charged  a 
rather  high  brokerage  by  his  stewards ;  but  these  sentiments 
indicate  an  ethical  sense.  The  best  example  of  stewardship 
at  hand  is  that  of  Professor  S.  M.  Babcock,  of  Wisconsin, 
who  declined  to  take  patents  on  his  inventions,  which,  es- 
pecially the  "  Babcock  Milk  Test,"  are  worth  millions  an- 
nually to  the  farmers,  because  he  thought  as  a  public  ser- 
vant he  ought  to  give  the  general  public  the  benefit.  The 
advantage  of  this  sort  of  stewardship  is  that  it  prevents 
problems  as  well  as  contributes  to  their  solution. 

Although  the  part  of  the  church  in  economic  affairs  has 
always,  perhaps,  been  that  of  the  conservation  of  any  ex- 
isting regime,  the  ethical  basis  of  stewardship  is  easily 
found  in  the  words  of  its  leaders.  Paul  said :  ^  "And 
whether  one  member  suffer  all  the  members  suffer  with  it." 
He  had  perhaps  been  reading  Plato :  "  In  a  well  ordered 
state  the  whole  of  society  must  feel  the  pleasures  or  pains 

^  Dillon,  in  Am,  Law  Review,  xxix,  188. 

2  lies,  in  Century,  March,  1897.  »  /  Cor.  12 :  26. 
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of  each  of  its  members."  Aquinas  said :  "  The  possession 
of  riches  is  not  unlawful  if  the  order  of  reason  is  observed ; 
that  is  to  say  that  a  man  possess  justly  what  he  owns  and 
that  he  use  it  in  a  proper  manner  for  himself  and  others." 
St.  Ambrose  said :  "  The  earth  has  been  given  to  us  in 
common.  Why,  O  rich  men,  do  you  arrogate  property  to 
yourselves  alone  ?"  Bossuet  said :  "  O  rich  men  of  today, 
if  we  go  back  to  the  beginning  of  things  we  shall  find  that 
the  poor  have  not  less  right  than  you  to  the  goods  you 
possess." 

Aristotle  states  the  principle  of  distribution :  "  It  is 
clearly  better  that  property  should  be  private  but  the  use 
of  it  common."  ^  Sir  Frederick  Pollock  *  repeats  Aristotle: 
"  How  to  foster  and  maintain  a  state  of  generous  friendship 
in  which  a  man  shall  give  and  take  in  turn  of  the  good 
things  of  life  so  that  property  shall  in  effect  be  several  in 
title  but  common  in  use,  that  is  the  high  social  problem 
which  the  communist  evades  and  the  true  statesman  must 
attack." 

Law  and  thought  and  philanthropy  are  not  ineffectual 
agents  of  progress.  Hence  the  certainty  of  economic  trans- 
formation by  the  evolution  of  property  need  not  preclude 
expectant  opportunism.  Universal  acquiescence  would  de- 
lay amelioration.  One  may  enter  the  councils  of  the  doc- 
tors of  the  diseased  social  body,  see  the  doctors  of  the  old 
school  apply  heat  to  the  congestion  and  ice  packs  to  the 
head  and  feet,  while  administering  soperifics.  The  patent 
nostrum  vendor  is  fond  of  bleeding  and  blisters ;  the  osteo- 
path suggests  friction — more  competition.  The  mental 
science  man  proposes  "economic  property  " —  a  mental  sub- 
stitute for  actual  property,  and  the  faith-cure  man  cures 

'  Politics,  ii,  8.  *  History  of  the  Science  of  Politics,  p.  23. 
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the  patient's  desire  for  cure  and  makes  him  prefer  death 
here  and  fullness  of  life  hereafter.  Any  social  solution  is 
idle  that  assumes  the  possibility  of  a  stable  equilibrium  of 
inequality,  while  human  desire  is  a  motive  and  imitation  is 
a  method.  "  The  difference  between  man  and  man  is  not 
so  considerable  that  one  man  can  thereupon  claim  to  him- 
self any  benefit  to  which  another  may  not  pretend  as  well  as 
he."  "  What  do  you  suppose  will  satisfy  the  soul  but  to 
walk  free  and  own  no  superior."  Notwithstanding  Aris- 
totle's dictum  that  it  is  more  important  to  equalize  desires 
than  property;  notwithstanding  the  power  of  poverty  to 
substitute  stolidity  for  the  first  pain  of  deprivation;  not- 
withstanding that  habit  is  the  great  balance  wheel  of  so- 
ciety— desire  for  economic  equality  persists  as  a  motive  and 
a  force.  Conservatism  of  the  fortunate  can  never  quell  the 
desire  of  the  poor,  nor  redundance  diminish  the  appetite  of 
the  rich.  As  to  the  solutions  just  cited,  "  free  and  fair  com- 
petition "is  like  a  fair  fight  between  the  new-hatched  chicken 
and  the  hawk.  "  Competition  "  as  now  used  by  econom- 
ists is  highly  diluted  with  its  opposite.  The  meunt  of 
"  economic  property "  may  be  found  less  satisfying  than 
the  cove  oysters  and  caviare  of  the  tuum.  The  wind — if 
only  the  wind  of  envy — ^may  whistle  through  the  meum  of 
"economic  property"  while  the  tuum  is  purple  and  fine  linen. 
Nevertheless  if  the  prevision  of  the  doctors  runs  with  des- 
tiny their  measures  may  accelerate  its  operations.  It  makes 
little  difference  in  the  outcome  whether  the  contribution  be 
one  of  amelioration  or  of  irritation. 

The  complacence  of  science  can  accept  with  equal  cheer 
the  sanguineness  of  socialism  or  the  impotency  of  individ- 
ualism. Comte  says :  "  Le  profond  sentiment  des  lois  qui 
regissent  les  divers  genres  des  phenomenes  pent  seul  in- 
spirer  une  veritable  resignation,  c'est  a  dire  une  disposition 
a  supporter  avec  Constance  et  sans  espoir  des  compensations 
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des  maux  inevitables."  Without  being  either  alarmed  or 
restrained  by  the  possibility  or  the  impossibility  of  social- 
ism, whether  that  has  to  one  an  ideal  or  a  sinister  sound, 
"  the  state  may  realize  for  society  the  benefits  of  mono- 
poly." ' 

A  wise  opportunism  is  supported  and  indeed  compelled 
by  the  inevitableness  of  change.  The  Charleston  Courier 
said :  "  Ages  must  roll  into  the  eternity  of  the  past  before 
any  general  scheme  of  emancipation  can  be  attempted  with 
the  remotest  probability  of  success."  ^  Yet  the  funda- 
mental form  of  ownership  was  quickly  changed.  Glad- 
stone said :  *  "I  freely  own  that  compulsory  expropria- 
tion is  a  thing  which  is  admissible  and  even  sound  in  prin- 
ciple." Herbert  Spencer  said:  *  "  So  it  seems  possible  that 
the  primitive  ownership  of  land  by  the  community,  which 
with  the  development  of  coercive  institutions  lapsed  in  large 
measure  or  wholly  into  private  ownership,  will  be  revived 
as  industrialism  further  develops."  "  It  seems  reasonable 
to  assume  that  with  each  increment  in  the  social  product 
the  people  will  conceive  it  to  be  to  their  advantage  to  in- 
vest added  sums  in  the  machinery  of  government."  '  "  The 
time  will  come  when  men  will  perceive  that  it  is  as  mon- 
strous for  a  father  to  bequeath  to  his  son  a  controlling  in- 
terest in  a  factory  or  a  railroad  as  it  would  be  now  for  the 
president  of  the  United  States  to  give  to  his  daughter  the 
city  of  New  York  as  a  dowry." "  Instead  the  president  is 
proposing  a  limitation  of  the  size  of  fortunes. 

^  Adams,  Relation  of  the  State  to  Industrial  Action,  p.  47. 

2  Quoted  in  Von  Hoist,  op.  cit.,  ii,  p.  1 18. 

"  Quoted  in  Bliss's  Encyclopedia  of  Social  Reform,  p.  803 

*  Sociology,  ii,  pp.  643-4. 

p  Adams,  Finance,  p.  39. 

«  Small,  Am.  Journal  of  Sociology,  Jan.,  1896. 
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The  indirect  confiscations  of  the  law,  the  diminution  of 
private  ownership  by  co-operative  effort,  the  concessions 
of  stewardship  might  conceivably  produce  a  form  of  es- 
tate in  which  the  relation  of  holders  should  be  one  of  mu- 
tual security  and  support,  instead  of,  as  at  present,  a  grada- 
tion of  subjections  in  which  the  contributions  of  the  less  to 
the  greater  exceed  the  contributions  of  the  greater  to  the 
less.  The  signs  of  equality  in  such  estate  are,  however,  il- 
lusory. And  it  must  not  be  forgotten  in  this  speculation 
that  history  is  not  logic  As  one  period  has  been  charac- 
terized by  patria-potestas,  one  by  contract,  one  by  fealty, 
one  by  liberty,  the  approaching  period  of  balanced  rights 
may  be  one  characterized  by  equality.  This  "equality,'*  how- 
ever, like  the  "  liberty  "  of  the  past,  can  be  only  a  word  of 
faith,  not  of  much  actuality.  This  period  may  prelude  one 
beyond  in  which  fraternity  shall  succeed  liberty  and  equality 
as  creeds.  But  this  is  beyond  the  prevision  of  the  present 
moral  elevation  of  society. 

If  there  is  to  be  a  rebalancing  of  ownership  in  which  the 
sanctions  of  economic  and  legal  force  shall  yield  in  some 
small  degree  to  the  sanction  of  mutual  satisfaction,  what 
shall  the  new  estate  be  called?  Nostrism?  Idemism? 
Quisquism?  Quilibetism?  "  Individualism  "  in  its  former 
sense  has  passed  away,  although  the  satisfaction  of  the  in- 
dividual is  the  hope  of  every  ism.  "Altruism "  is  the 
flower,  but  not  the  root  of  society.  "  New  Feudalism ''  is 
not  applicable.  There  is  no  fealty ;  the  "  mesne  lord  "  holds 
of  his  vassals.  Because  in  the  account  of  ownership  here 
glimmered  forth,  contest  is  more  potent  than  voluntary  con- 
cession, co-operation  is  also  too  good  a  word.  "  Militar- 
ism," the  regimentation  of  society,  is  of  too  narrow  impli- 
cation. Socialism  is  an  alarming  word.  Mutualism  is  a 
"  symbiosis  in  which  two  organisms  living  together,  mu- 
tually and  permanently  help  and  support  one  another."    This 
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seems  good,  but  describes  more  than  probability.  Perhaps 
"  humanism  "  will  sometime  acquire  sufficient  popular  con- 
tent to  name  the  period,  since  the  recognition  and  realiza- 
tion of  humanity  as  an  end  is  its  chief  theoretical  character- 
istic. Under  the  prevalence  of  the  stewardship  idea,  of  the 
conception  of  delegated  sovereignty  in  industry  as  in  poli- 
tics, the  present  state  of  industry  seems  to  approach  the  re- 
publican form  rather  than  the  democratic.  Hence  "  indus- 
trial democracy; "  will  not  do,  for  there  is  little  probability 
of  democratic  management  in  industry  and  less  capacity  for 
it.  "  Populism  "  has  not  the  implication  of  the  subjection  of 
the  individual  to  society  that  is  ascribed  to  socialism,  but 
it  is  disreputable  and  suggests  the  Roman  "  populares  "  as 
opposed  to  the  "  optimates."  The  problem  is  to  find  some 
word  which  could  mean  the  same  thing  without  being  sus- 
pected by  the  privileged. 

Since  no  past  stage  of  ownership  is  separable  in  fact  or  in 
name  from  the  accompanying  stage  of  political  organiza- 
tion, unless  it  be  the  artificial  separation  of  the  laissez-faire 
period ;  since  economic  status  is  the  determinant  of  political 
power,  it  is  difficult  to  find  two  names  for  the  same  thing, 
representative  government  in  politics  and  in  industry.  As 
feudalism  names  both  the  economic  and  the  political  period 
of  the  past  so  republicanism  may  finally  name  the  approach- 
ing age.  But  an  economic  stage  is  not  an  ism,  and  time 
must  name  it,  however  useful  it  might  be  to  pack  its  theory 
into  a  word. 

Ameliorative  measures  may  then  be  mediated  without  the 
prevalent  unintelligent  fear  of  either  socialism  or  individ- 
ualism, or  rather  of  the  sinister  and  traditional  connotation 
of  these  words  so  easily  attached  to  them  by  any  large  class 
that  is  interested  in  maladjustment;  since  in  all  human  his- 
tory and  prevision  both  these  are  purely  logical  and  ideal 
conceptions,  and  the  alternation  between  their  influences  is 
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nothing  but  an  alternation  of  tendencies  that  do  not  cul- 
minate. If  they  are  ideals  they  need  not  be  feared.  Those 
who  fear  ideals  that  outrun  their  times,  need  only  reflect 
that  the  prevalence  of  such  ideals  is  reasonably  sure  to  be  re- 
tarded by  the  sofeial  ideals  of  the  general  mass,  ideals  which 
are  usually  retrospective  and  portend  no  change.  It  is  not 
ignoble,  however  idle,  eagerly  and  actively  to  anticipate  any 
approach  to  mutualization  of  property,  or  republicanism, 
which,  not  by  making  meum  and  tuum  nostra,  but,  by  guar- 
anteeing a  little  of  private  ownership  to  the  poor,  might 
mitigate  that  poverty  which  is  so  damning  to  personality, 
so  corrupting  to  social  ties,  so  subversive  of  family  affec- 
tions through  the  urgency  of  individual  needs. 

Not  only  may  the  poor  gain  by  readjustment,  but  the 
increasing  social  reprobation  of  the  selfish  acquisition  and 
use  of  wealth,  may  lead  also  to  the  elevation  of  the  rich,  may 
convert  some  from  social  ideals  like  that  of  the  Nar- 
rinyeri  women,  who  consider  it  a  disgrace  not  to  be  sold; 
may  give  to  others  some  idealistic  leaven  of  the  economic 
motive,  or  some  inkling  that  it  is  not  necessary  for  "  riches 
to  be  to  men  of  understanding,"  that  "  happiness,  whether 
consisting  in  pleasure  or  in  virtue  or  in  both,  is  more  often 
found  with  those  who  are  most  highly  cultivated  in  their  mind 
and  in  their  character  and  have  only  a  moderate  share  of  ex- 
ternal goods  than  among  those  who  possess  external  goods 
to  a  useless  extent  but  are  deficient  in  higher  qualities."  ^ 
Under  a  regime  of  increased  limitation  of  the  possibilities 
of  avaricious  accumulation  it  might  still  be  possible  to  in- 
dulge in  the  refinements  of  luxury — ^monkey  dinners, 
donkey  miniatures  and  the  distinction  of  gout,  or  any  other 
current  refinement  of  the  pride  of  the  Tahitians  in  the  cor- 
pulency of  their  women,  as  an  evidence  of  prosperity.^     Re- 

1  Aristotle.  *  Spencer,  Sociology,  ii,  p.  202. 
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striction,  such  as  seems  the  logical  conclusion  of  history, 
which  leaves  the  possibility  of  large  enjoyments  of  the 
"  indefinite  residuum  "  of  private  property,  cannot  be  suffi- 
cient to  deprive  individuals  of  whatever  their  personality 
requires  of  the  privileges  of  parasitism,  whose  effects  are 
diminution  of  vital  powers.  Luxury  and  license  and  vul- 
garity can  be  exhibited  without  unlimited  wealth.  The 
margin  between  want  and  superfluity  might  be  narrowed 
without  lessening  the  freedom  of  personality  to  realize  any 
disposition  native  to  itself.  Wealth  is  not  absolute  but  rel- 
ative. The  person  whose  superiority  is  egoistic  might  still 
be  able  to  demonstrate  superiority  in  property,  without  the 
existing  gross  inequality.  Even  the  altruistic  person  whose 
altruism  can  be  demonstrated  only  in  cash  need  not  be  de- 
prived of  opportunity  to  display  his  virtue  and  thus  realize 
his  personality.  "  The  man  who  should  be  charitable  with- 
out view  to  fruit  would  attain  hereafter  to  the  state  of  the 
immortals  and  even  in  this  life  would  enjoy  all  the  vari- 
ous gratifications  that  his  fancy  could  suggest."  ^  The 
pleasures  of  charity  will  not  be  abated  by  any  probable  re- 
strictions. "  Suppose  all  fortunes  to  be  equal,  suppose  all 
wealth  and  all  misery  to  be  suppressed,  no  one  would  have 
the  means  of  giving,  and  no  one  would  require  alms.  Even 
granting  that  it  were  true,  you  would  have  suppressed  the 
sweetest,  the  most  charming  and  the  most  graceful  of  hu- 
man virtues."  ^  No  probable  equalization  can  abate  the 
display  of  the  virtue  of  justice.  The  history  of  ownership 
makes  it  impossible  not  to  remember  the  contention  of 
Thrasymachus  in  the  Republic  of  Plato  that  justice  is  the 
right  of  the  stronger.  Any  other  conception  of  justice  is 
a  priori,  and  not  derived  from  the  history  of  the  law. 
There  will  always  be  enough  inequality  to  fortify  the  just 

1  Manu,  ii,  2.  'Thiers,  Du  droit  de  proprUU,  p.  no. 
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man  in  his  acquisitions  and  his  dignity.  Paine  says :  "  The 
habit  of  thinking  a  thing  not  wrong  leads  to  thinking  it 
right."  The  just  man,  taking  advantage  of  this  human 
trait,  may  always  enjoy  the  advantages  of  appropriating  his 
strength  to  his  own  uses,  saying  with  Plato :  "  I  will  de- 
scribe around  me  a  picture  and  shadow  of  virtue;  behind  I 
will  trail  the  subtle  and  crafty  fox."  ^  There  will  still  be 
enough  of  inequality  to  inspire  Smithian  rhapsodies  on  the 
division  of  labor.  To  quote  from  the  master :  "  The  very 
different  genius  which  appears  to  distinguish  men  of  differ- 
ent professions  when  grown  up  to  maturity  is  not,  upon 
many  occasions,  so  much  the  cause  as  the  effect  of  the 
division  of  labor."  ^  The  limitation  of  ownership  might  go 
far  without  disturbing  the  division  of  labor,  by  which 
"  part  of  society  lives  without  working  and  part  works 
without  living."  '  This  economic  harmony  may  be  pre- 
served, by  which  society  is  like  the  syphonophorae,  among 
which  the  eating  is  done  by  some  individuals  and  the  di- 
gesting by  others.  The  ascent  of  individuals  to  a  power, 
political  and  economic,  befitting  the  capacities  might  be  un- 
hindered even  under  some  social  limitations  of  the  exercise 
of  power.  The  preference  for  influence  is  not  destroyed  by 
the  diminution  of  its  power  of  exaction.  The  sympathy 
arising  from  the  feeling,  "  whether  one  member  suffereth, 
all  the  members  suffer  with  it,"  is  at  least  as  great  a  re- 
finement of  personality  as  that  repulsion  for  social  suffering 
which  is  usually  meant  by  the  sensitiveness  and  refinement 
that  belongs  to  the  "  second  generation  of  privilege." 
This  mutual  possession,  by 

"  The  instinctive  theorizing  whence  a  fact 
Looks  to  the  eye  as  the  eye  likes  the  look,"  * 

1  ii :  365.  ^l:  u, 

*  Loria,  Economic  Foundations  of  Society ^  p.  i.  *  Browning. 
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might  lead  to  some  final  rhapsody  on  the  possible  fulfilment 
of  the  current  formula  of  democracy;  the  approach  of  the 
state  to  the  Periclean  ideal :  "  We  aim  at  a  life  beautiful, 
without  extravagance  and  contemplative  without  unmanli- 
ness :  wealth  is  in  our  eyes  a  thing  not  for  ostentation  but 
for  reasonable  use."  ^  In  such  a  society  the  poet  might  rival 
the  broker  and  contracts  be  defined,  not  by  Blackstone,  but 
by  Shakespeare  : 

"  A  contract  of  eternal  bond  of  love, 
Confirmed  by  mutual  joinder  of  your  hands."  * 

"Among  unequals  what  society 
Can  sort,  what  harmony  or  true  delight. 
Which  must  be  mutual  in  proportion  due 
Given  and  received."  « 

Each  might  have  opportunity 

"  To  earn  for  the  body  and  the  mind  whatever  adheres 
And  goes  forward  and  is  not  dropt  by  death."  * 

It  is  not  now  necessary  to  disclaim  unacademic  presump- 
tion in  assailing  the  gods  Termini,  who  at  the  founding  of 
Rome  were  the  only  minor  gods  that  dared  to  defy  Jupiter. 
It  is  idle  to  deny  some  unacademic  personality  of  purpose 
in  this  essay.  Truth  that  is  impersonal  is  not  worth  pur- 
suit. It  is  unnecessary  to  confess  the  desire  to  contribute 
to  the  mitigation  of  property  by  generosity. 

1  Quoted  in  Pollock,  Science  of  Politics,  p.  4. 

«  Twelfth  Night,  ii,  line  160. 

»  Milton,  Paradise  Lost,  viii,  385.  *  Walt  Whitman. 
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